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Introduction

Land is a strategically important object for s@rgnty of each country and cost-effective
facility in civil turnover. Therefore, each statays special attention to the legal regulation @ th
issue. When it is not just about the land, but alsout the possibility of transfer ownership rights
over the land to foreign persons, this issue besoaven more resonant. On the one hand, every
state wants to preserve its territorial integrity prohibiting foreign participation in land
transactions, but on the other hand it wants t@acttimore foreign investment by creating for them
an attractive list of certain rights and resporibs concerning land issues. The ambiguity of
states’ position in this matter leads to legal peots that are difficult or even impossible to salve
practice. This work is dedicated to the analysitheflegal regulation of foreign persons’ ownership
rights over the land parcels in the Kyrgyz Republnd its problematic aspects. Analysis of these
issues through comparison of different states’slagjive experiences aims to find out necessary
solutions.

In the course of writing this paper it was fouhdttthere are few similar works on analysis
and evaluation of legal regulation of foreign p&sagoroperty rights over the land parcels in the
Kyrgyz Republic. Those works are investigated byerkina N., Kolesnichenko S., and
International Business Council. In this regards ttésearch paper represents a continuation of the

mentioned works and an attempt to develop new agpes for this issue.

Present work is researched based on constitutimnd and civil legislations of the Kyrgyz
Republic, the Russian Federation, the Republic dbditistan and the United States of America.
Little part of the research is covered also by fadaw of our country. Theoretical base consists of
scholarly works mostly of Russian scientists, red®ss on the issue of private ownership rights

over the land in Kyrgyzstan, periodicals, and odwairrces.

Different methods of knowledge were used for dagyout the present research
gualitatively. Historical and analytical technigussch as legal and structural analysis, comparison,
deduction, induction, helped to investigate thigkvon all hands. In addition, method of interview

and statistics take place in the present work.

This work has theoretical importance for the inyerment of the land legislation of the
Kyrgyz Republic, because it analyzes problematpeets of the regulation itself and tries to give
appropriate solutions. Its findings and provisiomay be used in researches, legal analysis, and ir
teaching processes of land and civil laws.



The main points and suggestions to solve problenadpects of the foreign persons’
ownership rights over the land in the Kyrgyz Repulblere approved and described by the author
in the practical conferences “Problems of ownershgpts over immovable property and ways of
solution” held in Kyrgyz State Juridical Academy Babruary 12, 2010 and “Improvement of the
Kyrgyz Republic legislation” held in Kyrgyz Russi&tavic University on April 26, 2010.

This work consists of an introduction, three deeg including two sections, conclusion,

and bibliography.

In introductionthe author substantiated the actuality of thegesesearch and its purpose.
Also author states that the present work has thiealeand practical importance, because it
analyzes problems of foreign persons’ land ownerslghts over land parcels and it can be used in

teaching and scientific purposes.

Methodological base of the present work is describy author in all hands. Scientific
novelty of the present research paper was revealad,author approved findings of the present

work in practice by participating in several comfeces.

The first chapter “Origin and historical developntesf ownership rights over the land in
Kyrgyzstan” is devoted to historical and legal analysis ofdlawnership right institute in the
sovereign republic of Kyrgyzstan after the collap$¢he Union of Soviet Socialistic Republics in

90s of XX century.

In the second chapter “Comparative legal analysisegfal regulation of foreign persons'
ownership rights over the land according to theidigion of other countries’author investigates
legislations of the Russian Federation, the Repubfi Uzbekistan, and the United States of
America concerning foreign persons’ land ownerslgpts and tries to evaluate its legal regulation

in order to use positive practices in our legiskati

The third chapter “Legal regulation of foreign perss' ownership rights over the land in
Kyrgyzstan’reveals our republic’s approach to the foreign gessownership rights over the land.

In this part author analyzes civil, land and otledated laws.

In the first section “Cases providing foreigners wibkvnership rights over the land in
Kyrgyzstan”author describes exceptional cases from the geperaibition for foreign persons to
own the land in Kyrgyzstan. The first one is moggdending of house building, and the second -
universal succession. Mentioned cases lead to gmhlwhich are revealed by author in the next

section.



The second section “Problematic aspects of leggulation of foreign persons’ ownership
rights over the land anduggestions for its improvement devoted to problems which foreign
persons and legislator face in land transactiomgjidlation of the Kyrgyz Republic when it set
restrictions concerning foreign persons’ ownerstgits over the land parcels in our country, it

failed to analyze consequences of its limitationd Boresee probable gaps, which in practice leads

to the unsolved situations.

Conclusionpart of the present work is devoted to the resgnwhole work with

focusing on the main issues and to its results.

Used sources are listedbibliography.



CHAPTER 1: ORIGIN AND HISTORICAL DEVELOPMENT OF OWN ERSHIP RIGHTS
OVER THE LAND IN KYRGYZSTAN

Issue on the ownership rights over the land asafribe basic issues on the state level is
reflected in the constitutions of every state. Gitutson is a fundamental law, which regulates
society and state’s functioning through the legahns. On of the objects of society’s functioning
is private ownership. The issue of private owngrshithe current constitutions has two versions of

the constitutional provisions:
% private ownership as a fundamental principle onecoic organization of society; and
< private ownership serves as one of the most impbhtaman and civil rights

In the case of the Constitution of the Kyrgyz Relmi symbiosis of listed constitutional
provisions can be observed. For example, artidéaur Constitution, which has supreme juridical
force®, states that in the Kyrgyz Republic private, statanicipal and other forms of ownership are
recognized and protected. In other words, legabgeition of private ownership implies its
importance as a basis for economic activity that #tate must provide. Article 14 of the
Constitution stipulates the right of everyone tonpwse and dispose of their property. In this case,

this provision stands as one of the most impottaman and civil rights.

In addition, by the content constitutions can bendcratic, authoritarian and totalitarian. In
conditions of transitional periods most constitnficare totalitarian-democratic with authoritarian
element3 However, our country, which experiences now ftarsl period, decided to step on the

way of democratic development by adopting libeaadstitution.

Content of legal norms and legal system dependsglynon the state wfll So, constitutions

of different countries have ambiguous approachh® question about the objects of private

! A.S.AAvtonomova,V.A.SivitskyA.l.CherkasovK ONSTITUTSIONNOE(GOSUDARSTVENNOB PRAVO ZARUBEZHNYH
STRAN, 40(2001)

2 G.N. Andreeva,NSTITUT SOBSTVENNOSTI VK ONSTITUTSIYAH ZARUBEZHNYH STARN | KONSTITUTSIIROSSIYSKOY
FEDERATSII, 201(2009)

® Constitution of the Kyrgyz Republic dated May 5938, last amendment dated October 23, 2007
* Law of the Kyrgyz Republic “On legal normative st the Kyrgyz Republic” dated July 20, 2009

®> N.A.Mihaylova,K ONSTITUTSIONNOEPRAVO ZARUBEZHNYH STRAN, 44 (1999)

® 0.E.Leits, ISHCHNOSTPRAVA. PROBLEMY TEORII | FILOSOFII PRAVA, 123 (2002)



ownership rights. According to G.N. Andreeva, thare different versions of the legislative list of

the private ownership objects:

« from an extremely limited list (a characteristiaaxle of the socialist countries during the
development of socialism)

< to the extremely wide range of mentioned type ¢gécts (e.g., post-socialist countriés)

Despite the scope of private ownership objects, there are always restrictions on several
objects. One of these objects of private ownerghignd. Land as a basis for sovereignty and as an
object of civil rights is of particular value foolicy and economy of each state. Because of thig, a
independent state is trying to maximally proteet slovereignty by imposing certain restrictions on
the relationship associated with the land, andhatsime time create a land market by encouraging
participants of land relations in the form of exieps.

Different states concern the issue of private lawehership in different ways. Some
countries do not restrict the range of subjectprimate ownership rights, allowing all participants
of civil relations to own land parcels. Some coigstthave used the method of limits, set list of the
land, which may or may not be in the private lamahership or a list of persons who can or cannot
be landowners. Other countries hold fairly toughigyo leaving the land in the exclusive state
ownership. The last policy was a priority for thaibth of Soviet Socialist Republics, to which the

Kyrgyz Soviet Socialist Republic, now the Repulniidyrgyzstan, was part.

During the USSR era, the land could not be prlyate&vned, because it was in exclusive
ownership of the state. However, the 90s of XX ggnbecame heralds of a new phase in human

history - the collapse of the USSR.

The USSR collapse and the establishment of a sgwestate of Kyrgyzstan marked the
beginning of the reform period. The reforms haveciéd all spheres our young nation’s life. After
the collapse of the former not only political bus@aeconomic systems, Kyrgyzstan needed to
establish its own system for further developmenst#t was made - the transition from planned to
market economy. One of the first layers, on whith young nation could rely, was land reform.
President Askar Akayev, speaking at a session oplEes Deputies Council in the Naryn Oblast,

explained that the most important part of the ngvicaltural policy in the country is land refofm

" G.N. Andreeva,NSTITUT SOBSTVENNOSTI VK ONSTITUTSIYAH ZARUBEZHNYH STARN | KONSTITUTSIIROSSIYSKOY
FEDERATSII, 207(2009)

8 Unknown authorlz Nayomnyh Rabochih — v Hozyayeva ZeBitivo-Kyrgyzstana (1991, March 26)



President noted that the essence of land reforks tiasthe transformation of a peasant from an
employee to the owner of the landn other words, at the beginning of the agragaficy the

objective was to introduce private ownership oherland.

However, the abrupt transition from state to pevatvnership could lead to problems that
would result from citizens’ unwillingness to accephew institute. Therefore, land reform started

with the adoption of several crucial laws and ragahs, such as:
% the Law of the Kyrgyz Republic “On land refortfi”
% the Land Code of the Republic of Kyrgyzstan

+ the Republic of Kyrgyzstan President Decree “Onsuess concerning land reform

in the Republic of Kyrgyzstah® and others.

These regulations introduced temporary, life andnp@ent use of land. The purpose of this
whole campaign was to prepare people of the KyrBgpublic to the institution of private

ownership that was completely new for our country.
The land became the subject of ambitious reforms.

The Land Code of the Republic of Kyrgyzstanoted that the right to the land parcel as an
object of land relations includes the right of Iggassession and the rights of land use. The rigght o
disposal has not been included in this list, anédmhehat the land allocated to citizens is not a
subject of sale and purchase, gift, mortgage, éner dorms of land alienation. In other words, this
provision says about the absence of the privatesostaip right. Consequently, no transactions with

the land alienation could be committed.

The legal regulation of land relations involvingdmn persons had special significance for
the state because of the strategic importancendfda the basis for sovereignty. This led to tioe fa

° Unknown authorlz Nayomnyh Rabochih — v Hozyayeva ZeBitivo-Kyrgyzstana (1991, March 26)
191 aw of the Republic of Kyrgyzstan “On land reforaiéted April 19, 1991, not valid
' Land Code of the Republic of Kyrgyzstan dated frispmil 19, 1991, not valid

12 Decree of the President of the Republic of KyrggmsOn measures concerning land reform in the Bipof
Kyrgyzstan” dated from February 15, 1991, not valid

3 and Code of the Republic of Kyrgyzstan dated fuispmil 19, 1991, not valid



that the State had provided legal restrictions ohis t kind of relationships.
Legislative restrictions on the rights of foreigargons in the field of land relations were provided

by the Land Code of the Republic of Kyrgyzstan.

Life-long inheritable possession of land, whiclvéy close to the right of ownership, was
available only for citizens of the Republic of Kyagtan. State legal entities were provided by

permanent possession on the land. Foreign citizans only the right of temporary use on the land.

According to the article 10 of the Land Code of Republic of Kyrgyzstan responsible
authority which is competent to allocate the laoctitizens and public institutions for temporary
use on a lease conditions are village, town anttictisPeople's Deputies Councils, to foreign
persons - the Cabinet of Ministers of the Repubfikyrgyzstan. This article reflects the State’s
attitude to foreign persons in land relations. Aditton of land on lease conditions to citizenshaf t
Kyrgyz Republic was simple and easy, rather thaioteign persons. The complication of the land
allocation process with the Government’s particgratat least meant time consuming process, and

as a maximum — negative decision on the land dllmt#ssue.

Despite reforms of land relations (land as an dbpéexclusive state ownership could be
given only for use), the land remained a passijeoblof economic relations. Neither citizens nor
legal entities were the owner of the land; therfdiney could not dispose the land to the extent to
which it is entitled to the owner. This means tiiegty could not participate in economical relations

through trading with the land.

A new stage of land relations has begun - intrddaadf private ownership over the land in

our republic.

The introduction of the institute of private landvreership rights was not a spontaneous
decision or whim of a particular person. It was dilgbrate step, because it was stated at the
beginning of land reform that purpose of agrariaticy was transformation of land user to land
owner. Of course, the question of private ownersimpand parcels provoked a storm of emotions
and hot debate.

Citizens living in the era of planned economy atatesownership over the land parcels,
showed their attitude to this innovation in negatierms. Arguments were of a great diverse. It was

said that the land is sacred, beggarly peoplenaillresist temptation and will improve its material



welfare by selling the transferred to him for lltexg land use at the first event and to the first
buyer*.

It was also said that the sale of land will leachttoss of patriotic feelings, hit monolithic
character of nation, and state will become vulnierab potential aggressors from the outsid€he
most ardent opponent of private land ownershipitiist was a member of the Legislative
Assembly, chairman of the committee on state sysdsamat Masaliyev. He believed that the
introduction of private ownership on land is an tfaration policy”, because 90 percent of the
population in Kyrgyzstan is beggars. Consequermthy foreigners would buy the land. He also
considered that with the beginning of land salenediately ethnic conflicts will start, as it was in

Osh events and the Tajik-Kyrgyz border is$ties

The other side of this debate entirely did not agsh the arguments of their opponents.
They had their own opinion and evidences to itldimed that according to the last statistics each
year 30 percent of arable land disappears dueetatibence of the land owhern other words, the
land user concerns about the land not as and owoegs a stranger, i.e. “user”. The biggest and
the most important reason why he is not interestddnd development is due to the threat that at

any time state can confiscate hi land parcel.

Anatoly Ponomarev, the manager of Joint Stock Camp&huyinvest”, stated that nobody
will invest in soil fertility without any guarantdeights. The state does not have enough time anc
means to increase soil quality, land user or pessasses it ugly and do not protect it from nitsate
salinity, because land do not belong to him. Thmetof psychology is the same with temporary

worker’s oné®

Director of the Agency for Bank Reorganization @bt Restructuring under the National
Bank of Kyrgyz Republic Aknazarova Roza, referritagthe introduction of private ownership
institute over the land, was of the opinion that teal, not complicated with formalities right dret
land will not only strengthen the market relatiansagriculture sector, but also will serve as an

impetus to the development of financial servicegkeia and especially concerning mortgage

4 Nadyr MomunovZemlya Trevogi Nasheyslovo-Kyrgyzstana, 3 (1991, March 26)
" Ibid.

'® Artem PetrovProdavat Zemlyu — Eto Velikoe SvinsteloNe, 5 (2000, December 6)
7 bid.

'8 G. LunevaZemle - HozyainaSlovo-Kyrgyzstana, 3 (1998, October 6)
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market®. Mortgage loans secured by private agriculturadilavill be the most appropriate form of

expansion of crediting in the case of an agricaltproducers’ cash defiéft

The importance of this issue can be judged by tlewing data. Several issues were
discussed in referendum. The representative ofPtii@e Minister in the Assembly of People’s
Representatives of our Parliament, Gutnichenkosbanas a member of the working group, which
analyzed received proposals from our populatioes&mnt working group discussed amendments to
the Constitution which. She stated that, undoultedbst responses were received on the issue of
private ownershiff, nearly two thousarfl Despite hot debates, people of Kyrgyzstan made th

choice.

In 1998, October 17, a new legal institution, tight of private ownership over the land,
was adopted through referendum. This event, it rhaystated with confidence, is a great
achievement of our legislation not only in the gehef land relations, but also in the policy of our

country.

For a systematic and painless implementation ofnée institution the Kyrgyz Republic
Government worked out the regulation called thedgption “On introduction of private ownership
over the land” (hereinafter “Conception”), whichsvapproved by the Kyrgyz Republic’s President
Decree dated from October 13, 1998.

In addition, President created a special body, whiafted legal normative base for this
institution and concerned all legal issues regaydamd reform. It was a National Committee on
people’s rights protection in condition of furtiand-market relations development, on rational use
of land and on protection of land resources (hafeen “Committee”). This Committee consisted of

representatives from Government, NGOs, agricultegdl entities, and local authoritfés

In spite of sufficient changes in the legal regiofighe land as an object of civil rights the
issueon owners was determined by legislator from thetposiof states’ interests. The draft of the

new Land Code of Republic of Kyrgyzstan noted tfuakign citizens, stateless persons, joint

19 Unknown authorPoydyot Ipotechnoe Kreditovanilovo-Kyrgyzstana, 3 (1998, October 1)
2 |bid.

! bid.

2T NaamatbaevaReferendumu Skajem “DA!'Slovo-Kyrgyzstana, 2 (1998, October 7)

% Decree of the President of the Kyrgyz Republic d&eptember 19, 1998
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ventures and other legal entities with foreign edatare prohibited from buying and selling land.
They were granted only the right for land use adity to the conditions specified by law. Despite
the bold step of introducing the right of privaterership on land, the state still was not ready to

recognize this type of right for foreign persons.

It was foreseen by the Conception that in the ¢hgpeople of Kyrgyzstan react to the
introduction of private ownership on land positiyel.e. vote for it, moratorium on the sale-
purchase of agricultural land would be declaredilite term up to 5 years. This moratorium was
aimed to protect citizens’ constitutional rights tand, to establish equality for all forms of
ownership, to observe interests of citizens, lao@inmunities and the state, to avoid possible

negative consequences which result from the intrtolu of private ownership on land.

This campaign allowed the state bodies to creai@gle mechanism for transition of state
ownership on land to private. Thus, in April 199%en approval by the people of the Kyrgyz
Republic a project of a new constitution through teferendum, Zhogorku Kenesh (i.e. Parliament)
declared five-year moratorium. The moratorium did kast 5 years as it was indicated, but only 3

years.

In 2001, January 11, with the adoption of the L&w“agricultural land management” land
of agricultural purpose became the subject of aatépurchasé. This provision terminated above
mentioned moratorium. From this date citizens h&bdimate right to acquire ownership rights on
agricultural land and to dispose it at its disaneti

Mentioned process again was applicable only foremis of the Kyrgyz Republic. Foreign
citizens, stateless persons, joint ventures anerokbgal entities with foreign element were
prohibited to be granted ownership rights overapecultural land, except as provided by the Land
Code of the Kyrgyz Republic. In other words, thevnehase of land relations keeps the same legal
restrictions for foreign persons as it was providetbre.

Resuming this part of the present research, itpigounote that the institution of private
ownership over the land parcels originated as altre$ the rigid political fight between liberals,
who strive for making land parcels as a part ofl ¢ciwnover, development of agricultural sector,
finance market, and conservative political foragkp feared to lose the sovereignty of the Kyrgyz

Republic by introduction of private land ownershlmtter's arguments influenced the general

4 Law of the Kyrgyz Republic “On agricultural landamagement” dated January 11, 2001, last amendrated tay
26, 2009

12



model of the present institution, in other words firivate ownership over the land was allowed

only for citizens of the Kyrgyz Republic.
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CHAPTER 2: COMPARATIVE LEGAL ANALYSIS OF LEGAL REGU LATION OF
FOREIGN PERSONS’ OWNERSHIP RIGHTS OVER THE LAND IN RELATION TO THE
LEGISLATION OF OTHER COUNTRIES

Analysis of our domestic concept on foreign perspnsate ownership on the land parcels
considered to be not full without attempt to obseitvihrough the prism of international experience
of legal regulation. How is the question on foremgrsons’ ownership rights over the land solved in
other countries? What pluses and minuses of theeptessue’s legal regulation and practice can be

traced from those countries?

As noted above, the question on providing foreigmspns with ownership rights over the
land is treated differently in different states.dépends on states’ policies. Some countries baive
up the legal vacuum by prohibiting foreign perstmbave any rights on the land. Others guarantee
national treatment for foreign persons in theirrdaes, thus erasing the legal distinction between

their citizens and nationals of other countries.

Legal regime of the land is determination of coht#@ownership rights, other rights on the
land, rights and obligations of person%.In the case of foreign persons, state’s legahnegif the

land differs from the regime provided for citizens.

This thesis examines the legislation of such coemtas the Russian Federation, the
Republic of Uzbekistan and the United States of Acaein order to carry out a comparative

analysis with the legislation of the Kyrgyz Repaubli

These countries are chosen not by chance. Therréasohoosing the Russian Federation is
in following. First of all, legislation of our cotmes is almost similar. From my point of view @rc
be explained through the fact that all fifteen ferrdoviet republics depended on Moscow not only
economically and politically, but also legally. Evafter the collapse of the USSR, the former
Soviet republics could not get out from this sitoiatand as a result they copy the legislation ef th
Russian Federation. From other side, Russia daelsave such an acute shortage of land as it is in
our country. From this point of view it was inteieg to analyze the institution of private

ownership rights of foreign persons over the laactels in this country.

Legislation of the Republic of Uzbekistan has beleosen for the following reasons. First of

all, our history with Uzbekistan for several cemgarclosely overlaps leaving behind common

% 0.1.KrassovZEMELNOE PRAVO, 40 (2000)
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events, characters, etc. Secondly, this countg,durs, is experiencing problems with land due to
the growth of population. In this aspect, the eigrere of the Republic of Uzbekistan with regard to

the discussed is curious.

United States of America, despite the recent gléihahcial crisis, remains one of the most
economically developed countries in the world.His regard this country is substantially different
from ours. Therefore, the selection and analysishef United States’ legislation on the private
ownership of foreign persons over the land woublikehaeen useful. In addition this country belongs
to the quite different legal system than we dothiis regard, the U.S. law is interesting. Based on

the listed factors, from my point of view the chmiaf these countries is reasonable enough.

The approach of the Russian Federation in the spiferegulation of foreign persons’ land

relations is in some aspect unique.

According to the ConstitutiGh of this country land is the foundation of life aactivities of
nations living in its territory, and may be in pte, state, municipal and other forms of ownership.
Article 36 of the Russian Constitution stipulatesattcitizens and their associations have the tght
private ownership on the land. Article 62 of thegant law establishes the national treatment to
foreign persons in the territory of the Russiandfation. National treatment is a legal equality
between foreigners and national of the definitentiguexcept those rights which are inherent only
to citizens of that countfy. Further analysis will show whether land ownerstights in the

Russian Federation are inherent to its citizens.

It should be noted that provisions on ownershiptagver the land parcels are reflected not

only by land legislation of the Russian Federabahalso by civil legislation.

In this regard an issue on whether the Land Codkeo€ivil Code of Russia is applicable in
land ownership is raised. Civil Code of the Rusgtaderation in land ownership rights provisions
focuses on the disclosure of the content of prieateership, while Land Code focuses on the list
of land objects, which can be in ownership of scisjof land relatiorf8. Therefore, these two

legal normative acts are appropriate in land owmprnssues depending on the subject issue.

%6 Constitution of the Russian Federation dated Déeer0, 2008
2" K.V.Aranovskiy, GOSUDARSTVENNOEPRAVO ZARUBEZHNYH STRAN, 348(1998)

% R.Y.VishnevskayaG.A.Misnik, N.N.Misnik, POSTATEINYI KOMMENTARIY K ZEMELNOMU K ODEKSU, 63-81(2002)
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The Civil Code of the Russian Federafibmioes not restrict the acquisition of land
ownership rights specifying a target group, i.e. libt of people entitled to have mentioned right i
not defined. Restrictions appear in the Land CddeeRussian Federatith

Thus, according to the Land Code of the presemttcgdoreign persons are prohibited from
acquiring the right of private ownership on landbofder areas, the list of which is determined by

the President of the Russian Federation.

It should be noted that this list has not yet beéetermined by the President of the Russian
Federation and adopted. This fact may lead to d8ons concerning interpretation of the present
article. Some can state that as the list of boatdea lands is not determined, those lands cannot b
considered as land of border territories. Thereftweeigners can acquire ownership rights over
those lands. Some could state that the mentiosedslonly a formality, because the meaning and
the purpose of the pointed provision is to prohibreign persons to own border area lands. From
my point of view, the last opinion is prevailinggdause notwithstanding to the mentioned list, the
purpose of the Russian legislation is to proteatdés of this country by prohibiting foreign

persons to own mentioned land parcels.

The above states restriction aims directly andreudliy to protect the territorial integrity of
the Russian Federation. From this perspective, résgiction is justified not in legal terms, but
more in political aspect, because in this casdahd serves not as an object of civil law relations
but as a basis for sovereignty.

Despite this limitation, the land legislation oetRussian Federation is loyal enough to the
issue of foreign persons’ ownership on the langingi this right only for a paymettt Foreign
persons may be granted land for the constructichémmanner prescribed by I&fv.Also, foreign
nationals, stateless persons and foreign legdiesnt the owners of buildings, constructions have
preferential right to buy the land, on which thesmuction i€3. Foreign nationals, stateless persons
and foreign legal entities - the owners of buildingonstructions have the right to acquire land in

?9 Civil Code of the Russian Federation dated fromvédober 30, 1994
% Land Code of the Russian Federation dated frorol@et25, 2001

%1 Land Code of the Russian Federation dated Oc@ihe2001,art.28 (5)
2 bid. art.30 (12)

% bid. 35 (5)
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the property’. As analysis showed land ownership rights in thedRan Federation are not inherent

to its citizens, consequently foreigners can etijog/right over the land with several restrictions.

In contrast to the position of the Russian Fedanahe Republic of Uzbekistan is stricter.
According to the Constitution of Uzbekistdnland is a national treasure. This provision took
further development in the law of the Republic abekistan “On property®. This law establishes

that land is the exclusive state ownership exaepeveral cases.

First, foreign persons, owners of the objectsrafi¢ and service sectors, have the right to
land ownershiff. This provision is aimed on the interests of iwes and entrepreneurs. Present
provisions implies the importance of foreign papation in the trade, and consequently in the

economy of the country.

Second, if the land is unprofitable or unprodugtithen this type of land in the Republic of
Karakalpakstan can be purchased by foreign pertwosgh auctions in the last tdfnPrimarily
citizens and legal entities of the Republic of Wabtan will be engaged in this process. If they
were unable or unwilling to buy, then this rightwa be granted to foreign persons. Establishing
this exception, the state also assumed its ingeréstprofitable and unproductive land is not
economically interesting for the participants o¥ilcrelations. Why in this case not to provide
foreign persons with this land. It is consideredt ttne welfare of foreign persons is higher than th
citizens of this country. Having finance and oppoity, foreign persons may at their own expense
to process the land and turn it into a cost-eféeckand parcel. In practice this norm does not work

Unlike the previous two countries, the United &abf America is the most free and loyal

country concerning this issue.

As it is well-known, this country has a dual systef legal regulation: the federal level and
the state level. At the federal level, there areregirictions on the acquisition by foreigners land

ownership rights. Acquiring ownership rights oniagitural land is also not restricted by federal

3 Land Code of the Russian Federation dated Oc@Hhe2001, 36 (9)
% Constitution of the Republic of Uzbekistan datestBmber 8, 1992
% Law of the Republic of Uzbekistan “On property’teild October 31, 1990, last amendment dated Deceh3)@002

*” Law of the Republic of Uzbekistan “On foreign intregnts” dated April 30, 1998 last amendment datedenber
31, 2008

% Resolution of Cabinet of Ministers of the RepulaifdJzbekistan “On measures of decreasing lancetfeetiveness”
dated November 29, 1994
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law. The only condition is that the foreign persaviso have acquired ownership of agricultural

land must notify the US Secretary of Agricultifre

Limitations arise already at the state level. Fadhstates only 28 of them have set different
sorts of restrictions concerning private ownershipr the lantf. For example, in Idaho foreigners
are not allowed to buy lands, which belong to tiaes In other agricultural states, such as Kansas,
in general, foreigners are prohibited to buy adtical land. In several states such as Georgia,
Kentucky, Maryland prohibition on foreigners’ owsbip rights over the land applies selectively to
citizens of certain states. In Indiana and othatestarea of the land that can be sold to foresgiser
limited™.

Resuming comparative legal analysis, | would tikelispel the existing confusion regarding
the fact that most states prohibit foreigner pesstonacquire ownership rights on the land parcels.
As we have been convinced land legislation of diffi¢ states is ambiguous in the regulation of the
present issue. There is full spectrum of legal slens in the states: from the complete prohibition
to the legal recognition of foreign persons’ owihgusrights over the land. By setting various
restrictions over the land ownership rights of fgnepersons (complicated procedures, payment,
restrictions on land categories, etc.) legislatamgprily stands from the State and its people

position. In this regard, mentioned restrictions jastified.

%9 Cliff P. Dobitz, Foreign Ownership of American Agricultural Laravailable at
http://www.entrepreneur.com/tradejournals/artid&3691.htmivisited on April 24, 2010)

40 Byuletten OO “LARK”, 7 (2008)

“bid.
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CHAPTER 3: LEGAL REGULATION OF FOREIGN PERSONS’ OWN ERSHIP
RIGHTS OVER THE LAND IN KYRGYZSTAN

Returning to the legislation of the Kyrgyz Republics interesting to analyze on what
extent our national legislator is reasonable inomgoing land policy and in the sphere of legal

status of foreign persons.

Constitution of the Kyrgyz Repubfitstates that land and other natural resources mary b
private, municipal, state and other forms of owhgrsThese provisions legally assign right to
private ownership over the land parcels in the KgrBepublic. However, the Constitution does not
specify, the scope of persons who are entitlecat@ lmentioned right. Thereby the need to examine

of other legal normative acts arises.

The basic provisions on the content of the ownpreght are identified by the Civil Code
of the Kyrgyz Republic dated May 8, 1986According to the Civil Code the right of ownerslis
recognized and protected by legislation the agla 0f the subject at its discretion to possess, us
and dispose his property. Consequently, the owipeinsists of three components - the right to
possess, the right to use and the right to dispogey element to the right of ownership is thentig
to dispose, since it enables us to determine tpael Idestiny of the property such as to sell,

exchange, efé

In general provisions on the ownership rights diwerland it is provided that the land may
be in state, municipal ownership, and in ownersifigitizens and legal entities. However, this
provision as the norm in the Constitution of ther¢g§yz Republic does not indicate citizenship of
these citizens and legal entities to any countrythe Kyrgyz Republic or to a foreign country. In
substance, this provision is quite broad. Therefoeee is a high possibility of being interpretedd a
including foreign nationals and foreign legal aasit This will mean that all citizens
notwithstanding to the citizenship could have owh@gy rights over the land in our republic.

The risk of being interpreted broadly will resuitsome problems.

In the case of broad interpretation of mentioneal/ision, legal normative acts prohibiting
foreign persons to own land parcels in our counay be considered as invalid and contrary to the

42 Constitution of the Kyrgyz Republic dated from M&y1993, last amendment dated October 23, 2007
“3 Civil Code of the Kyrgyz Republic, Part |, datecdy8, 1996, last amendment dated October 12, 2009

4 A.P.SergeeWy.K.Tolstoy, GRAZHDANSKOE PRAVO, 411(2002)
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Constitution. Therefore, there is a need to idgrgifope of people in order to clarify discussed
provision and to prevent possible consequencesvithstanding to it, there is a separate legal act,
which regulates the status of foreign nationaheKyrgyz Republic.

Thus, under article 11 of the Law of the Kyrgyz Rlelic “On legal status of foreign citizens
in the Kyrgyz Republic®, foreign nationals may, in accordance with theslagion of the Kyrgyz
Republic, have the property. Consequently, accgrttinthis norm foreign citizens are equal with

citizens of the Kyrgyz Republic in the sphere ajgerty relations.

All above mentioned normative legal acts are noedlly regulate land relations with
foreign participation. Therefore there is a needefier to the Land Code of the Kyrgyz Republic,
which regulates land relations in the Kyrgyz Repybgrounds for origin, implementation and
termination of land relations and procedure of s&gtion. It also aims to establish the land-market
relations in the state, municipal and private owhgr over the land and its rational use, and
protection.

Transfer and granting agricultural land to foreggrsons for ownership are prohibited by
article 5 of the Land Code of the Kyrgyz Repubbnd the law of the Kyrgyz Republic “On
agricultural land management”. The last law alswiftés that the spouses, one of whom is a citizen

of a foreign country, are prohibited to own agriatdl land.

With regard to the land within the boundaries @ Hettlement (cities, towns, villages) Land
Code provides that foreigners and foreign legaitiestmay be granted with the temporary use
rights on them or these lands can be transferrdéiegdoreign persons’ ownership in the case of

mortgage lending of house buildifig

Foreign persons can be granted with the land deitsettlements, except agricultural land,
for temporary use by the Government of the Kyrgyep@blic’. Legislative authorization of the
present issue by the Government implies the impodaf the land relations with foreign element

for state’s policy.

In other cases lands outside settlement can beféraed and allocated for foreign persons

through universal succession for temporary use.

5 Law of the Kyrgyz Republic “On legal status ofdign persons in the Kyrgyz Republic” dated Decenilfer1 993
“6 Land Code of the Kyrgyz Republic dated June 29188t amendment dated May 26,2009, art.5 (2)

“"|bid. art. 5(3)

20



Summarizing present part of the research papéoiild be stated that generally legislation of
the Kyrgyz Republic concerning land ownership rglatver the land parcels is strict enough,
because it prohibits mentioned category of landti@h participants to own present object of civil
relations. Foreign persons can obtain temporaryriggdgs over the land parcels in our country,
except agricultural lands. However, there are sdw&ses when foreign persons are allowed to own
the land.

Section 3.1 Cases providing foreigners with ownergh rights over the land in
Kyrgyzstan

As it was mentioned before land is not only basrssbvereignty, but also an object of civil
turnover. Therefore, every state tries to develop Imarket encouraging participants of the civil
relations with some exceptions. Land code of thegky Republic states exceptional cases from the
general prohibition. Foreign persons can own thal |parcels (except agricultural lands) in the

following cases:
3.1.1. Mortgage lending of house building

Present exceptional case did not get necessamtiatiefrom our legislator and was not
developed by legislation. In other words, therenaghing about the mechanism of realization
mortgage lending of house building in laws. Theealsge of the present mechanism is sufficient for
foreign persons, because this case is the onlyp@rcefrom the strict prohibition for them to own

the land parcels in our country.
3.1.2. Universal succession

According to the Land Code and the Civil Code @& Kyrgyz republic universal succession can

be in form of inheritance and reorganization ofamgation.

Foreign persons are not allowed to be granted waghcultural land, except otherwise is
provided by the laff. Transfer of ownership rights over agriculturahdato foreign citizens
through universal succession leads to the consegaenovided in paragraphs 2 and 3 of article 37
of the Land Code of the Kyrgyz Republic.

Paragraph 2 of article 37 of the Land Code provitlest if a foreign citizen obtained

* Land Code of the Kyrgyz Republic dated June 2, 1888amendment dated May 26,2009, art.5 (1)
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agricultural land through inheritance, he mustradte present land parcel within one year from the
date of land right accrual to citizen of the Kyrdgyepublic. Paragraph 3 of present article provides
that when a foreign person failed to alienate adfucal land within one year, this land is to be
alienated by a court decision rendered by the quiethe state agency or local government. This
land will be subject to forced sale at the valuéedeined by the court with indemnification of
losses to former owner and to the local authorfbe®rganizational expenses concerning the tender

at value.

Briefly there are two exceptions for foreign persom be granted ownership rights over the land
parcels in our county: mortgage lending of housidimg and universal succession. Mentioned
cases are not perfect in the legal aspect becdusenme gaps. In practice, these gaps lead to

problems, which will be discussed in the followsertion.

Section 3.2 Problematic aspects of legal regulatiasf foreign persons’ ownership rights

over the land and suggestions for its improvement

Legislation of the Kyrgyz Republic on foreign pansb private ownership over the land
establishes several restrictions. However, leggiilegion of those restrictions is not worked out

enough. This leads to several problems, whichteetibject of the present section.

3.2.1. Definition of foreign entity according to tle Land Code of the Kyrgyz Republic

Civil Code of the Kyrgyz Republic and the law tife Kyrgyz Republic “On state
registration of legal entities, subsidiaries (repreatives)* do not provide with the definition of
the foreign legal entity. However, following the améng of the mentioned legal acts, it could be
reasonably defined that foreign legal entity is amity which was registered according to the
foreign legislation. This definition is used andcegted in civil relations. In the case of land

relations, this definition is not applicable.

Land legislation of our republic determines a fgreentity other than it is in civil relations.

Under this definition legal entity which is:

49 Law of the Kyrgyz Republic “On state registratioflegal entities, subsidiaries (representativested February 20,
2009, last amendment dated December 18, 2009
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+« established or controlled by foreign persons,
+«+ created or incorporated under foreign law or thioingerstate agreement,
« fully owned by foreign persons or registered in kyegyz Republic and

+« 20 percent of authorized capital stock of which ediby foreign persons or foreign

legal entities

is recognized as a foreign legal emfityThis notion is imperfect in a legal sense, as it

causes several related problems.

Identification of a foreign legal entity throughetrestablishment of 20 percent limit of
foreign investment in the authorized capital stdwkngs out from these legal entities those
organizations that do not have authorized capitaks for example, non-commercial organizations,
cooperatives, etc. Consequently, it may be impled organizations, which do not have authorized
capital stock, can “be considered” as Kyrgyz legalities. As a result they can acquire private
ownership over the land parcels, because Kyrgyal legtities are not restricted in owning land
parcels.

From my point of view, when putting this restricti&Kyrgyz lawmaker aimed to limit not
only those legal entities with 20 percent of foreigvestment participation in their authorized
capital stock, but also all types of legal entitisthis sense, the 20 percent limit for authatize
capital stock is not entirely justified, sincestpossible to create evasion of law scheme byingeat
a cooperativefor more information see part 3.2.9.).

In addition from my opinion 20 percent limit sholdd increased to at least 50 percent, as it

is practiced in the Russian Federation

Kyrgyz Republic is a developing country which id patstanding for its big stock of natural
resources and for availability of its manufacturindustry. The way for solution this situation is
and will be attraction of foreign investors in teeonomy of our country. It is known that the
majority of banks, financial institutions and legattities in the Kyrgyz Republic are financed by
foreign persons. Respectively they have investmentaentioned organizations. 20 percent limit

automatically puts these organizations to the levdbreign organizations which not only do not

* Land Code of the Kyrgyz Republic dated June 29188t amendment dated May 26,2009, art.1

*1 Law of the Russian Federation “On agriculturablamrnover” dated July 24, 2002
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enjoy national treatment in our country but alse subject to certain legal restrictions, partidylar
relating to land issues. If this limit would be fteased, the amount of foreign participation in ¢hes
organizations will rise up respectively. This nfadition has only positive consequences, since
foreign persons will invest in our economy not 20gent as it was before, but instead 50 percent at
least. In this case there is a high possibilitgdatribute in our economy and therefore make itanor

financially developed.

3.2.2. Universal succession

As it was mentioned, foreign citizens can acquirmership rights over the land parcels in
the Kyrgyz Republic through universal successian.tHis case foreign citizen must alienate
inherited land plot within one year. If it fails tollow this obligation, the court will dispose
discussed land plot in obligatory way. This casad$¢eto several problems which in fact is

impossible to solve.

First of all, the law does not fix or identify tipgice at which the land must be sold. Due to
this gap in legislation, lawmaker gives the judgside range in setting the price on the land. Price
determined by judge may be adequate to real mavketay not be such. In the latter case, rights of
foreign owner may be infringed. This situation gadicts to the justice of judicial system, which
aim is to provide with objective decision. The @aable solution in this case is adding to this
provision the sentence saying thptite of the land should be indicated adequatelgdnordance
with the market price From my view, this amendment will limit judgef®wer in setting the price

and is directed to the interests of land owner.

Secondly, this article refers only to certain catégs of land, in this case agricultural land.
The problem arises when the object of inheritarscamd parcel other than agricultural. We can
assume that this gap admits to leave the land rieigoer's ownership. However, despite the
absence of an explicit prohibition, this interpteta of the article contradicts to the meaninghad t
law and intention of our lawmaker. Thus, lawmakieoldd prepare regulation concerning other

categories of land, because they also can be actadfjinheritance.

Thirdly, article 37 of the Land Code states tlaaid can be freely transferred from individuals
and legal entities to others in case of universacsssion (inheritance and reorganization) in
accordance with civil legislation. However it idesit on the process and conditions of acquiring
land parcels by legal entities through universatsagsion in form of reorganization.
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Here it is not understandable whether legislatoderniaon purpose or by accident. In any way
this gap allows the foreign entity to circumverg tian on the acquisition of ownership rights over
the land, interpreting the article in its favor.isaying that what is not prohibited is allowed
(principle of permitted direction of civil legal galationf?. This norm states that land can be freely
transferred in accordance with civil legislationwihs mentioned before, that our Civil Code doesn’t
prohibit land ownership rights based on subjedieature. Consequently, foreign persons may state
that through reorganization they can acquire landesship as it was provided by article 37 of the
Land Code, i.e. “land can be freely transferredity according to the Civil Code, which doesn’t set
prohibition on foreign persons’ land ownership tgyhOf course this approach is not proper and
true, because the intention of the land legislanod especially present provision is to prohibit
foreigners in this right. Nevertheless, for avoglifuture problems our land legislation needs to

modify present norm.

In accordance with the article 222 of the Civil €odf the Kyrgyz Republic, ownership
right is termless. Article 37 of the Land Code limg the ownership right with time frame, i.e. one
year, contradicts to the nature and essence ofrsviperight institute. Thus, lawmaker introduces a
new institution called “temporary ownership right”

3.2.3. Ownership rights of foreign bank and other specialied financial institutions over
agricultural land parcels

Identified problem have continued in respect taficial credit sector.

According to article 5 of the Land Code, foreiggmks and specialized financial and credit
institutions have the right of ownership on agtiatdl land within one year. International Business
Council in its research raises important question. It worries about taie fof the land after the

specified term if the land was not alienated.

In addition another important issue takes placthis situation. If because of some factors
the price for land during this year decreases &éktent which will not cover bank’s expenses
concerning issuance and refund of the credit. A®salt, the bank becomes a hostage of the

>2 A.P.SergeeVy.K.Tolstoy, GRAZHDANSKOE PRAVO, 26 (2002)

*3 Mezhdunarodnyi Delovoy Soveétashchita Prava Sobstvennosti v Kyrgyzskoy Re$@ (8008),not published

> Ibid.
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restrictions of the legal limitation and forcedlalance between the violation of law and its own
commercial interests. In other words, the problarthis case is the absence of statutory regulation
after the above mentioned time period.

It was stated above that legal regulation relatov¢he restriction of ownership rights with
timeframe limitations contradicts to the nature as$ence of the institute of ownership right.
International Business Council in their researchotéction of ownership rights” claims that main
feature of the ownership right is its perpetuityune®. Therefore, lawmaker by introducing a new
institute “temporary ownership right” contradictadaimpugns the basis and principles of civil

legislation.

In such dilemma between state and commercial argtons’ interests the purpose of the
legislator is to decide its priority. From one satecalled “threat to state sovereignty”, from aeot
- interests of financial organizations, which mpstte foreign, because they are part of economical

turnover.

In this case legislative restriction on the forefghancial organizations based on “threat to
state sovereignty” is not justified. First of @he main purpose of the financial institutionsssue
credit and benefit from this activity, but not rade with land. Secondly, land is an object which
can not be moved or taken off without the losst®finherent features. If it moved, it is not land
anymore. Therefore, sovereignty of the state isumater the threat. Even in the case of foreign
ownership right on the land, land always will stéithin the boundaries of the state.

3.2.4. Sale-purchase of the building

One of the problems in the legislation of the Kgrdrepublic concerns the scope of the land
rights which goes to a foreign person in the salesipase of the building.

It is well known that the legislation of the KymyyRepublic does not limit the ownership
rights on a house, apartment, building, and thsl kif immovable property, while on land - bans.

In practice, this issue flows into the followingtusition. Kyrgyz and foreign citizens

conclude contract on sale-purchase of the buildingaccordance with the law of the Kyrgyz

%5 Mezhdunarodnyi Delovoy Soveétashchita Prava Sobstvennosti v Kyrgyzskoy Reg@(B008),not published
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Republic “On state registration of rights to immbleaproperty and transactions with>fforeign
person registers his ownership over the housethier avords, it becomes the owner of the building
and when it comes to the land - only the user.

The problem here concerns disappearance of thership right over the land. This right
does not remain in previous owner, because alonly the ownership right on the building he
disposes appropriate ownership right on the lamanes people suggest transferring disappeared
land ownership right to local authorittésHowever, local authorities can not acquire diseds
right to land, because there is no legal fact oél lght transfer to those authorifi@sThis situation

in its turn leads to a number of other problems.

Under article 44 of the Land Code of the KyrgyzpR@aic a person who acquires ownership
rights on building and construction through transfeansition, mortgage gets the right to the land
as set forth for buildings and construction onghme terms and at the same level, that the previous
owner of the building and construction has, untgberwise provided by agreement of the parties.

Imagine a situation where the foreign person hexsded to alienate previously owned by
him the building to citizen of the Kyrgyz Republiaccording to the above stated provision the
citizen of the Kyrgyz Republic can purchase frofom@ign person, previous owner, only the right

to use the land plot, because previous owner abtiilding had only the use right to the land.

A citizen of our country in accordance with thevlaas right to own the land freely. In this
case if our citizen wants to acquire ownershightolaind, who is authorized to give this right, when
this right disappears from the legal field? Menéidproblem, i.e. disappearance of ownership right,
arises again. In this case lawmaker’s intentioprtahibit foreigner to own the land used under the
building is not justified. Present land is not ohigh value, because its destination is to seree th
building. Present land is not agricultural, whigpresents an importance in the economy of the
Kyrgyz Republic since it presents only 28 percdrihe whole territory of the Kyrgyz Republic

The most appropriate solution in this case isramgforeign persons with ownership rights

% Law of the Kyrgyz Republic “On state registratiofirights to immovable property and transactionghitl’ dated
December 22, 1998, last amendment dated MarchCB®, 2

*" Mezhdunarodnyi Delovoy Soveétashchita Prava Sobstvennosti v Kyrgyzskoy Re$@(8008),not published
%8 Ibid.
%9 Government Regulation of the Kyrgyz Republic “@sults of state land registration on January 192@ated July

6, 2009
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on the land which is used under building, constomctand other immovable properties. This
experience is provided by the Russian Federatiohwas mentioned in the CHAPTER 1l of the
thesis work.

3.2.5. Share in common property

According to article 46 of the Land Code, landiaé house in which there are several flats
and (or) non-residential buildings (apartment baddl may be indivisible and belongs on the right

of common ownership to apartment or non-residebtidting owners.

The same provision can also be found in civil d&gion. Article 246 of the Civil Code
stipulates that the owner of the apartment hasaeesh ownership right on common property of the
house. And the next article, i.e. 247, of the séamestates that the adjacent to the house land plot

belongs to common property of the house.

Concerning to all these provisions it follows thdten buying an apartment a foreign person
should automatically acquire a share in the commmaperty®, and in particular on the adjacent
land. However, our legislation prohibits foreigrrgmns to own the land; consequently they can not
have a share in the common property of the housesuth a situation the fate of the foreign

person’s share in common property on the land cean.

This vagueness leads to the next confusing smmatshould foreigner who owns an
apartment but does not have share in common psopent costs relating to common property
maintenance? There is no answer to this questimm Bne side foreigner is the apartment owner;
he uses this land along with others. From the oside, he does not have a share in common
property; therefore he is not obliged to pay. Ty suggestion in this complicated problem is
allowance for foreigners to own land plots adjadenthe apartment building. This solution will
wipe off the present problem.

3.2.6. Ownership right of spouses, one of which is foreignitizen, over the land parcels not
belonging to agricultural land

Law of the Kyrgyz Republic “On agricultural landamagement” prohibits spouses, one of

* Mezhdunarodnyi Delovoy Sovetashchita Prava Sobstvennosti v Kyrgyzskoy Res@(BI008),not published
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which is a citizen of a foreign state, to acquiwenership on agricultural land.

This provision is quite clear and it does not hesumisunderstandings. The problem lies in
another. There is no any legal regulation concegriamds other than agricultural. During the
marriage Kyrgyz citizen spouse for common money dary land parcel belonging to
nonagricultural land. This land according to famiiggislation will be considered as a common
property, i.e. both spouses are owners of the’fafithis provision directly contradicts to the land

legislation, according to which the foreigner can Ipe landowner.

Another problem relates to possession, use ampaské of common property. In accordance
with article 36 of the Family Code, the possessiose and disposal of common property is
managed by mutual consent of spouses. When thigficspouse can not be the owner of the land,
is his consent required to approve transactionardegg the land parcel in common property? If
yes, this way, we automatically recognize the rightownership of the foreign spouse and
contradict to the Land Code. If no, then we ardafing the norms of family law. In this case the
only suggestion may be to work out legal regulabariands other than agricultural ones.

Imperfect and ambiguous legislative regulationparate ownership rights to land leads to
situations that are impossible to solve in practi@ee of the biggest problems arising from thellega
regulation is the disparity between the actualasitun, i.e. emerging enforcement practice and the
law. This situation leads to a variety of schemiescted to circumvent the law. These schemes are
mostly aimed at establishing the factual and Iegalrol over the land, which is almost equal to the

ownership right.

3.2.7. Fictitious loan agreement
One of such schemes is fictitious land agreement.

Under this scheme the foreign person (the leraled)a citizen of the Kyrgyz Republic (the
borrower) conclude fictitious loan agreement, siégwf which is the land parcel. In fact, foreign
person buys the land parcel and registers it aftercitizen. Borrower under this agreement does

not receive the loan. For services rendered, ofseothe, the borrower requires certain fees. These

®1 Family Code of the Kyrgyz Republic dated Augusb,33003, last amendment dated June 20, 2005
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relationships are negotiated between the lender thadborrower. If a citizen of the Kyrgyz
Republic somehow creates distrust of the foreigmsqre or commits certain “gquestionable”
activities related to land, the lender files a lemaion to recover the amount owed under the loan
agreement. Since the agreement was a sham andrtiogvbr did not perform obligations under the
loan agreement and the law, then the lender hasaa ghance to win the case. Since Borrower has
no money to repay the debt, because such con@eetmostly concluded with residents of areas
that have little income and because of that theyeeadgo be involved in such impure things.
Therefore the process on loan realization begiasei§n person will get his money, which he pays

to buy a land parcel. Then he again concludes soitract and this process will last forever.

3.2.8. Court decision

Another scheme to circumvent the law is the legadilon of land ownership right through

judicial decisions.

This scheme is by design not as elegant as theopreeone. It is straightforward and rigid
on enforcement. This scheme originates from theuption of our judicial system. Nowadays
decision of the Supreme Court entered into foreeeseas the most reliable guarantee of rights.

According to article 258 of the Civil Procedured® of the Kyrgyz Repubfié decision of
the Supreme Court of the Kyrgyz Republic is finadlas not the subject for appeal. The purpose of
the foreign person is to make a case on disputed ta reach the court of last resort. Thus, he,
going through the trials, could consolidate the ership right through desicion of the Supreme

Court, which decisively recognizes the right of @nship of a foreign person on the disputed land.

3.2.9. Cooperatives

Another scheme which in fact means the ownersghg over the land of foreign persons is

creation of cooperatives.

According to the Kyrgyz legislation cooperativeasvoluntary union of individuals and
legal entities on the basis of membership with psepto satisfy their economical and other n&eds

%2 Civil Procedural Code of the Kyrgyz Republic daiecember 29, 1999,last amendment dated AugugQDy,

%3 Law of the Kyrgyz Republic “On cooperatives” datkahe 11, 2004, last amendment dated June 12, 2007
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Cooperative is attractive for foreign persons, beeait does not have authorized capital stock,
therefore it does not fall under definition of fye legal entity, determined by our land legislatio
This scheme is very convenient for foreign persasst gives the opportunity to freely possess, use

and dispose of land, while the formal owner is @afive.

In addition, according to the law of the Kyrgyz Rbfpic “On agricultural land management”
private ownership over the agricultural land paa=n be granted to the state, citizens, who have
lived in rural areas not less than two years, coaipes and legal entities of the Kyrgyz Republic,
which cultivates and processes of agricultural pobidn. So, cooperative is not only attractivet, bu
perfect solution of foreign persons’ problem conasy land ownership prohibition. Fist of all, it
does not have authorized capital stock, thus magdmsidered as Kyrgyz entity, secondly law

directly grants cooperatives the ownership righgrate land parcels.

3.2.10 Share in property of legal entity

The last scheme to circumvent the law is to buyeshia legal entity property to foreign

persons.

Legislation of the Kyrgyz Republic concerning legatities provides that the member of the
legal entity can transfer his share to other pé8pkor example a legal entity was established. In
accordance to all requirements it is considerebdetdyrgyz legal entity. It has land parcels in its
property, on which entity members have shares.eRtasvner decides to sell it to foreign persons.
In this case foreign persons own land parcels. $iigtion seems to be confusing, because our

Land Code did not recognize land ownership rigltteurforeigners.

Article 5 of the Kyrgyz Republic Land Code prohgbiransition of the land but not share in
legal entity property.

Foreign person purchasing legal entity owns notl lparcels, but shares in property. Thus,
foreign person without violating any laws easilyjaices land parcels, even if it is prohibited for
them. Solution of the present problem depends enldtvmaker’s intention and purpose. From

analyzing land legislation it is clear that lawmialems to protect sovereignty, thus prohibits

® This provision is reflected in several legal adBvil Code of the Kyrgyz Republic, Part |, dateidy 8, 1996, last
amendment dated October 12, 2009. Law of the KyRpgublic “On business partnerships and compauiatd
November 15, 1996, last amendment dated Januai302B,
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mentioned rights in relation to foreign personserEfiore, this gap must be taken into account and

appropriate regulation should be worked out.

Undoubtedly, each of the listed schemes, direciesblve the problems, contains some legal
risks. However, in whole, this does not change sheation, because contract parties are not

interested in its contesting and supervising orgimsot have enough evidences.

Summarizing present chapter we see that legislatbrour country relating to foreign
persons’ ownership rights over land parcels is mgoe full of gaps, which in practice lead to
unsolved problems. In addition, legislative resimics are not justified in economical aspect, which
leads to unnecessary legislative restrictions.
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Conclusion

Only private ownership as a significant social gatg, as the history shows, helps to
stimulate economic activity and on this basis pesgive development of socifty
Notwithstanding to the importance of the land inoremmical sense, states also take into
consideration their political interests in casdayeign persons ownership rights over land parcels.
Economy and policy issues put state lawmakers lgnmana. From one side, state’s economical
prosperity, which can be increased by developind laarket, and from another territorial integrity
and sovereignty issues, which can be put undeathigfferent states deals with foreign persons’

land rights differently.

Some states are very rigid in this aspect, becthese did not provide any exceptions to
somehow own land parcels. Some are very loyal,usecthey allow every person notwithstanding
to any factors to enjoy land ownership rights. @h®und consensus by accepting satisfactory

solution.

Notwithstanding to their approaches every state juatify its decision based on political

and economical grounds. The issue on the prolifyabf their solution is from another plane.
Our country chooses the decision of the presentif a tough and strict way.

Lawmaker sets prohibition for foreign personswndand parcels in our country. There are
only two exceptional cases from this regulationrigge lending of house building and universal
succession. Each of them are not free of problemaspects. In the first case it lacks the
mechanism of this exception realization. In theogsécone it concerns procedures, object, and

others.

However, legal regulation of the Kyrgyz Republitforeign persons’ ownership rights over
land parcels gives birth to many problems. Theyecadifferent relations: beginning from civil
legislation and ending with family law. These gesbs can be avoided if lawmaker softens its

position and improves legislative regulation.

Each state practice concerning foreign persongiesghip rights over land parcels in its
territory depends on the policy of the state. Commgdand legislations of different countries ireth

present research | came to the conclusion thatldabal regulation of foreign persons’ land

% A. KOSAREV, M.MALINKOVICH , S.ROKROVSKAYA | DR., ZAKON | PRAVO, 8 (1998)
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ownership rights of the Russian Federation is tlstnuseful for the practice of our country. In
other words it is about the legislative prohibititor foreign persons to own the land of border
areas. From the present provision it follows thediintention of the Russian Federation which is

to protect and preserve the territorial integrityhe state.

This ban is politically justified and does not hiine economic interests of the state.
Consequently, the land, except agricultural land Emd of border areas, can be provided for
foreign persons for a payment without any restiiedi Providing land, besides some exceptions, for
payment, Russian law creates a very attractive et land. Thereby it encourages foreign

investors and entrepreneurs to invest their finamagher actives in its economy.

The policy of our country in foreign persons’ landnership rights also is over justified
politically, but not directed to the economic deyghent of our country. Strict prohibition of

ownership with respect to all categories of landrisecessarily.

Land is not the object of civil rights, which cé&e moved easily from one location to
another. Even if the owner of the land is a forgagnson, he can not carry a piece of his landeo th
territory of another country.

In this sense, position of the Constitutional Goofr the Russian Federation is a very
interesting. In its decision “On the case of thastiutionality of the Land Code of the Russian
Federation in connection with the request of tharivansk Regional Duma” dated 23 April, 2004
the Constitutional Court states that the objediaatl ownership is the land plot, which represents
part of the earth’s surface within the territorytbé Russian Federation. Granting land to private
ownership, owner of the land does not transfer plattie national territory, but land as the objefct

civil rights, that does not affect the sovereigotyhe Russian Federation and its territorial intgg

So, Kyrgyz legislation’s restriction on ownershights of foreign persons over all
categories of land is not based on reasonable pitteto protect state’s sovereignty. It over
regulates and controls land legislation by suclctstestriction. Our country is developing one,
which needs a progress. Progress can be achievstinylation of economy. In this sense, land
market, even if it doesn’t influence widely our aomy, may contribute to the whole prosperity of

the Kyrgyz Republic.

Taking into account all above mentioned, it is arignt to note that undoubtedly land is one
of the beneficial object of economical relations.this sense, the country need reasonably protec
its sovereignty by limitations only on border afaads, and at the same time provide with effective
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land market through encourage land relations rexggutd all other land categories.
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