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Abstract

The scandal over the adoption of children fromKlyegyz Republic stirred up the country last
year. Exposing of the officials involved in intetimmal children adoptions shocked many
people. Down laws on the procedure of adoption tofden from the Kyrgyz Republic by
foreign nationals turned children into an objectaoprofitable business for some officials and
international children adoption agencies. In thgrkvlegal problems of international children
adoption in the Kyrgyz Republic was analyzed thiouwational legal acts, interview and
consultations with specialists were conducted. fidselts showed that there are a lot of legal
problems in the sphere of international childreomen in the Kyrgyz Republic, but nothing
that the state could cope with. First, the KyrgygpRblic should make efforts for creating a state
program for the realization the right of the chitdbe raised in the birth family. Second, it is
surely to bring national legislation concerning pitlan of children from the Kyrgyz Republic in
conformity with the interests of children and imational standards. Today’s children are

tomorrow’s leaders of the state; therefore we sthtalte care of them.



Introduction

After the collapse of the Union of Soviet Socialepublics (hereinafter referred to as
the USSR), the independent Kyrgyz Republic facetth whe problem of children left without
parental care. The USSR used to take care of gteklen: boarding institutions were financed
from the state budget of the hugest country invibdd; educational programs let such children
get a high education and be professionals. In gpiecthose who were raised in orphanages
became respectable nationals of the USSR as wélloas who had homes and families. When
the Kyrgyz Republic stayed alone with its interpedblems, children left without parental care
were almost left without state care too. The outeahthis problem was in adoption of these
children and latter — in international adoption.

Adoption is a legal act which consists of accepeaof children for a foster family with
an establishment between the adoptive parents lamdadlopted child legal (personal and
property) relations, existing between parents amtien. To wide extent, adoption is a legal
institute that gives the chance to bring up thédebn who have lost parental supervision and
care or do not have parents, in the conditions fafnaily”. International children adoption is a
type of adoption when an individual or a family pteibecomes the legal and permanent parents
of a child born in another country. The decisioratimpt a child from foreign country or culture
can be one of the most worthwhile that an individuaa couple can ever make. Those who wish
to adopt a child from foreign country should notyowelcome a new family member, but also
they should deal with legal issues that foreignntguprepared for them. Choosing the topic for
the senior thesis, | paid my attention to the isth@ was under the discussion by the
Government of the Kyrgyz Republic, Jogorku Kene$hthe Kyrgyz Republic and by non-
governmental organizations - the issue of inteomadi children adoption in the Kyrgyz Republic.
| decided to do my own legal research of this issue defend the graduation work. This topic is
one of the issues that will take part in the carcdton of democratic state.

On 11 February 2009 the Government of the Kyrgypukéc adopted a Resolutidw
117 on the Issues of Children Adoption. The Resmhuin fact declared the moratorium on the
adoption of children from the Kyrgyz Republic. Thiseasure had the aim to collate the
procedure of the adoption of the children-citizefishe Kyrgyz Republic and to improve the
regulatory framework of the Kyrgyz Republic on mmational children adoption. The Resolution
included two main points:

1. From the Government Regulation on the Rules of dtent of Children Left without
Parental Care for Adoption by Citizens of the KyrgRepublic as well as by Foreign

! Bolshoi Yuridicheskii Slovar. 34ed., dop.i pererab. / Pod red.prof. A. Ya. SuharevM. : INFRA-M, 2006. —
VI, p. 791-792.
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Citizens, Ne121 dated 22 February 2006 (hereinafter referredagothe Government
Regulation) was excluded Part 3 "Adoption of thaeld@ken-Citizens of the Kyrgyz Republic
by Foreign Citizens”. Actually and legally, the Goament stopped the practice of adoption
of children by foreigners, because Part 3 of thegdument Regulation was the only legal
source of the procedure of international childreopion. With its exclusion international
children adoption system disappeared.

2. The ResolutioNe 117 on the Issue of Children Adoption set thatatieption of children
from the Kyrgyz Republic by foreign nationals has lde realized on the basis of
international agreement.

Since that time, the legal issues of internatiamdldren adoption in the Kyrgyz Republic
have been discussed by the Government and Jog@ahkesk for more than a year. On 18 March
2010 the Government elaborated several amendmentbet Family Code of the Kyrgyz
Republic, but they are not the sensational onesvatlichot change the situation essentially.
Because of April events of 2010 the President Kutme& Bakiev had no time to sign the draft
amendments to the Family Code. Now, taking intaaat the current political situation, these
amendments will be unclaimed for unknown period.

So, the actuality of the issue of legal problemgnternational children adoption system
in the Kyrgyz Republic is in its relevance and appoeness. 65 children with mental and
physical disabilities are waiting for their turnrfadoption by foreign parents with whom they
have already been matched. Too many children @@ @hable to be adopted by foreigners,
because the Government has not decided yet hovedlaé procedure of international adoption
should be undertaken. The destinies and the liiesrphans or abandoned children are
depending on the measures and activities of the siadies. Current laws and regulations on
international children adoption are not ideal. Tavernment is still putting off the question of
the ratificationof Hague Convention oRrotection of Children and Co-operation in Respéct
Intercountry Adoption, 1993 (hereinafter referreml ds the Hague Convention) and the
conclusion of international agreements with Recgjvstates to streamline the adoption. For
these reasons the system needs to be reviewedoasasopossible, because in practice the
adoption legislation is not exercised properly donds not serve for the interests of children.

This work deals with the legal issues of interoiail children adoption system in the
Kyrgyz Republic. It reviews how international anoihtestic legal measures can be combined to
ensure that respectable standards are appliedtemational adoptions. Part | of the Senior
Thesis introduces the history of the issue andemewiof international and national legal acts in
respect of international children adoption. Parigives an account of international children

adoption procedure and the legal problems of tlogequture. In particular, this Part consists of
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the legal problems with the authorized body in slgstem of international children adoption;
legal problems in the area of adoption agencieghéprocess of matching and bonding of
prospective adoptive parents with children, andhi@ procedure of children adoption in the
court. Part Il discuses the suggestions on solthegoroblems in international children adoption
sphere in the Kyrgyz Republic. Especially, the ssggns will concern the preserving of
existing families; ratification of the Hague Contvien; bringing national legislation in the field
of international adoption in line with the interesif a child and international standards; and
creating a database of children to be adopted bgygycitizens as well as foreign citizens.

For the first time the data for tlesearch was collected using the children adoption
legislation and news on the topic. Then, the lagish and news were analyzed. In addition, the
legislation was thoroughly studied and the conttmins of different provisions and the conflict
of laws were discovered. Second, the interview e@sducted by me: the interlocutor was the
former deputy of Jogorku Kenesh Gulnara Derbishglha was working in the committee on
international children adoption. Third, | consuligidh UNICEF and got the research on children
adoption in the Kyrgyz Republic conducted by aeiinational consultant in 2007. Fourth, | used
case studies of foreign citizens who have alreapted children from the Kyrgyz Republic.

While writing, | confronted with some difficultiemn accumulating the information. |
faced with the problem that no research was coeduahd no point of the issue was examined
before. So | had no any material to start with. Beeision was found when UNICEF kindly
provided me the research on the children adoptiom fthe Kyrgyz Republic of 2007. Next
problem was happened when | was refused to loakugir the adoption cases in the district
courts of Bishkek city. Nothing could be done wiliat, because the confidentiality of adoption
is protected by the law: Article 160 “Divulgenceafecrecy of Adoption” of Criminal Code of
the Kyrgyz Republic provides for a criminal penatfya fine of fifty index rates. Finally, it was
complicated to interpret some provisions of lamd understand what actually the legislators
meant, while approving the rules of adoption andatwthe purpose was. Sometimes the
provisions of the Family Code and the GovernmerguReion contradict to each other and there
is no exact rule of state bodies’ responsibilityteA overcoming all difficulties, this work was

written.



Chapter |

Soviet Era of International Children Adoption’s Legislation and Modern International and
National Regulation of International Children Adoption

1. Glossary

Prospective Adoptive Parents — is a family couple or an individual who is plamyor wishing to
adopt a child.

Adoption Home Study - is an evaluation process required by the statesaflence of prospective
adoptive parents to determine their preparednesarenthood through adoption.

Dossier — the documents required by the foreign governmenalkmw prospective adoptive
parents adopting a child from its country.

Referral —is information about a child offered for adopti@nprospective adoptive parents.
Post-Adoption Period - it is a submission of post-adoption reports om ¢hild life with a new
family.

State of Origin (Sending State) — is the country a child is adopted from.

Receiving State — is a country which accepts the children adofgdts nationals from other

countries.

2. History of the Issue

For the complete and thorough understanding ofatteyzed issues we should refer to
some historical facts of the matter, to the sitwrathat was in the Soviet times, as the practice of
the Soviet Union had a significant impact to thgidlation of the states emerged after its
collapse, in particular to the legislation of thgréyz Republic. According to the Soviet law, the
adoption of children was regulated by the Basish&f Legislationof the Union of Soviet
Socialist Republics and Union Republics on Marriage Family of 1968, and the republican
Codes on Marriage and Family. With regard to thepéidn of the soviet children by foreigners
in the Kyrgyz SSR there was established a spe@ammip procedure. It consisted of the
following: usually, the adoption was completed bg tequest of the adopter and by the decision
of the Council of Ministers of the Kyrgyz SSR. etcases of adoption of a soviet citizen child
living outside of the USSR, which was carried ostally in the Consulate of the USSR, the
foreign adopter, in addition to all the conditiosest by the Soviet Legislation, had to get the
permission to adopt a child from the Ministry ofU€dtion of the SSR. Such an order of the
adoption of the Soviet child by the foreigner, mbly, was intended to serve an additional

guarantee that the interests of a child are sequnaukrly. Since the adoption of the soviet child



by the foreigners in the Kyrgyz SSR had been chrmgt by the Soviet law, the procedure had
the same requirements as for domestic adoptiomestiiimg conditions of the adoptive parents
were investigated to be conformed with the intsre$ the child; solicited for the consent of the
spouse of the adoptive parent if the child is agdfity one of the spouses; requested a parental
or a guardian consent; if the child was 10 yeadsawid older, it was necessary to ask his/her
consent to be adoptedDespite the fact that there was a legal framewiotkrnational adoption
was not making known the cases when foreign nascdopted a child from the Kyrgyz SSR.
Later, after the collapse of the USSR, the Kyrgyepblic, already as an independent state,
started to place children for intercountry adoptiArfew cases were reported in 1994 and 1995.
Procedures were suspended from 1996 to 1999 as ya twaprevent problems other
Commonwealth of Independent States members wererierging at that tinfe In 1999
Cantwell Nigel, an international children protecticonsultant, visited the Kyrgyz Republic and
reported to the UNICEF CARK Office that:

“Intercountry adoption, although not the subjettspecific legislation at present, has
apparently been allowed in a limited number of sad® in 1996, 3 in 1997 and 2 in 1998,
personally approved by the President of the Repulble authorities are looking into the legal
reforms necessary to permit and regulate this me#su

It is really so. There are several Government Retiguns from 1999 to 2004 years. All
these cases on international children adoption sresalled, “relative adoptions”, i.e. children
were adopted by their stepfathers, stepmotherdesinaunts and grandmothers living abroad
The majority of the adoptive parents were citizeh&ermany.

In 2005 the legislators proved the amendmentsh& Ramily Code of the Kyrgyz
Republié. The amendments formalized international adopgimtedure and set the legal basis
for foreign nationals to adopt from Kyrgyzstan.2006 the Government Regulation entered into

force. According to the Family Code and the GovesntrRegulation, the Ministry of Education

2 Code on Marriage and Family of the Kyrgyz SSR da2® December 1969, last amended 5 September 2003,
revoked 19 April 2005, Chapter 12.
j Boechat H. and Cantwell NAssessment of the Adoption System in KyrgyzBarember 2007.

Ibid.
® Government Regulation of the Kyrgyz Republe 205p dated 21 May 1999; Government Regulation of the
Kyrgyz RepublicNe 266 dated 24 June 1999; Government Regulation of §rgy RepublicNe509p dated 15
December 1999; Government Regulation of the Kyr@epublic Ned-p dated 9 January 2001; Government
Regulation of the Kyrgyz Republi¥6-p dated 9 January 2001; Government Regulation oK§rgyz Republic
Nel143p dated 30 April 2001; Government Regulation of #rgyz Republic Ne267p dated 20 July 2001;
Government Regulation of the Kyrgyz RepubiNe384p dated 11 October 2001; Government Regulation ef th
Kyrgyz RepublicNe442p dated 27 November 2001; Government Regulatioh@kyrgyz Republid\e117p dated
15 March 2002; Government Regulation of the Kyrd@epublicNe212p dated 21 April 2003; Government
Regulation of the Kyrgyz Republi424P dated 7 June 2004.
® Law of the Kyrgyz Republic “On Introduction of Qiges to the Family Code of the Kyrgyz Republic’etb20
January 2005.
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and Science of the Kyrgyz Republic and the distootirts became the main authorities in
international adoption system.

When Hervé Boéchat, a coordinator of the Inteamati Reference Centre for the Rights
of Children Deprived of their Family, and Nigel Gamrll, mentioned above, were conducting
the research on international children adoptionthe Kyrgyz Republic, they presented the

following data.

Intercountry adoptions from Kyrgyzstan, by receiving country, 2004-2007

Receiving

Country 2008 2007 2006 2005 2004 2001 Total
France 2 1 3
Israel 2 8 9 2 21
Italy 2 2
Sweden 5 10 5 1 21
USA 70 67 28 7 172
Switzerland 1 1 2
Germany 2 1 3
Total " 90 46 10 1 224

So, 224 children were adopted by foreign citizemd taken off abroad. The United
States of America is the most active country: itigens adopted 172 children. Second place
goes to Israel and Sweden: their citizens adoptechdren each. France, Italy, Switzerland and
Germany adopted only several children. A recorakireg year was a year of 2007: 90 children
were adopted from the Kyrgyz Republic.

3. Review of International and National Legal Actan Respect of International Children
Adoption

There are international laws which declare childights to grow up in a birth family.
The Preamble of the Convention on the Rights ofGhéd describes the family as “the natural
environment for the growth and well-being of ..ildten” . The Convention on the Rights of the
Child and the Hague Convention insistently reconundmat “the child, for the full and

harmonious development of his or her personalitputd grow up in a family environment, in

" Boechat H. and Cantwell NAssessment of the Adoption System in KyrgyzBecember 2007.
8 Convention on the Rights of the Child dated 20 &toker 1990, ratified 12 January 1994.
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an atmosphere of happiness, love and understandifigThe Convention on the Rights of the
Child provides that member states must give chiddeprived of parental care, adequate
substitute care. It says that an unparented clsldhll' be entitled to special protection and
assistance, ...alternative caf®”and "such protection and care as is necessatyigasr her well-

il

being™. It says that “every child has the inherent rigbt life,” and to “survival and
development® It grants children affirmative rights to healthstandard of living adequate for
appropriate development, and educdfioft requires states to “protect the child from falims
of physical or mental violence, injury or abusegleet or negligent treatment, maltreatment or
exploitation™*. It provides that “no child shall be subjectedddure or other cruel, inhuman or
degrading treatment,” nor “deprived of his or hébefty unlawfully or arbitrarily®.
Accordingly, human rights principles propose thialdren have a right to be raised by parents
who can provide true family care. Children left hatit parents have a right to be placed in
international adoption. International human riglat® proclaims that children’s best interests
should be the main principle in cases of adoptiwr. example, Article 3 of the Convention on
the Rights of the Child provides generally thate“thest interest of the child shall be a primary
consideration,” and Article 21 provides that in ption it shall be “the paramount
consideration”. Article 1 of the Hague Conventiom\pdes that “intercountry adoptions take
place in the best interests of the child and webkpect for his or her fundamental rights as
recognized in international law.”

Constitution of the Kyrgyz Republic proclaims that
“2. Family - is a source of the society; familytifarhood, motherhood and childhood —are the
subject of care of the whole society and prefeatmtiotection by law; concern for children and
their upbringing — are the natural rights and aikity of parents...
3. The state provides maintenance, upbringing, adut of orphan children and children
deprived of parental caré®The Family Code of the Kyrgyz Republic does naysiside from
international legal acts and also includes the igions of “best interests of children”. For
instance, Article 126 says that the Department amify and Children Support is authorized to
act in the interest of a child; article 129(2) pgabms that a child can be placed in the other

family if it corresponds to his or her best intéses

° Convention on Protection of Children and Co-operein Respect of Intercountry Adoption dated 29yMAa93.
'%pid., Article 20.

1 bid., Article 3.

12 bid., Article 6.

13 bid., Articles 24, 27, and 28.

% bid., Article 19.

'3 bid., Article 37.

16 Constitution of the Kyrgyz Republic dated 5 May39last amended 24 October 2007, Article 16.
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Chapter Il

The procedure and the legal problems of internatioal Children adoption in the Kyrgyz
Republic

Before starting with the procedure of adoption,hage to know which children are
allowed to adopt and which requirements prospecdaptive parents have to meet in order to

get the permission to start the adoption procedtescribed by the law.

1. Who can be adopted?

For the purposes of this Chapter, a child is as@emunder eighteen years (mirfdr)
Article 129(4) of the Family Code states that tl®@ion of children by foreign citizens or
stateless persons shall be permitted only in déses
1) It is impossible to place these children in éostomes of Kyrgyz citizens, residing in the
territory of the Kyrgyz Republic,

2) It is impossible to place the children in théatees’ families, regardless of citizenship and
residency of a family.

Paragraph 2 of Article 129(4) of the Family Codgssthat children may be placed for
adoption by foreign citizens or stateless persah®, are not the relatives of children, after three
month from the date of receipt the information absuch children by the state bank of data on
children left without parental care. The GovernmBagulation also sets the criteria of the
adoptable children: Paragraph 1.3 says that thetimois permitted in respect of under aged
children, whose one or both parents:

- died,;

- are unknown, recognized missing by the coudeclared dead,;

- are recognized incapable by the court;

- are deprived of parental rights;

- gave their consent on adoption accordintp¢oestablished order;

- do not live with the child more than six nttes and deviate from the child up-bringing and
up-keeping for the reasons recognized by the doaxerent.

The adoption of a found child (an abandoned chidjose parents are unknown, can be
realized in the order established by the law of klyegyz Republic if there is a relevant act

issued by the bodies of internal affafrsArticle 129(3) of the Family Code does not allow

" Family Code of the Kyrgyz Republi& 201, dated 30 August 2003, last amended 17 J@9,28rticle 59(1).

18 Kyrgyz Republic Government Regulation on the RateBlacement the Children Left without ParentateClar
Adoption by Citizens of the Kyrgyz Republic as wedl Foreign Citizendlonoxenune o npaBuiax rnepeaadyu JAeTei,
OCTaBIIMXCs 0€3 IOIEYeHNs POANTENEH, Ha YChIHOBIEHHE (yaodepenue) rpaxaanam Keipreizckoit PecryGnnky, a
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adopting sisters and brothers separately by diifeaglopters. However, if such a separation

corresponds to the interests of children, the adomf one of them is allowed.

2. Who can adopt a child?

There are several eligibility requirements for atapparents. Article 133 of the Family
Code sets that the prospective adoptive parentshedépth male and female and they have to be
of a full legal age. Both married and single peapkey adopt children; however, two people who
are not married to each other cannot adopt a ¢bidthet’. The age difference between the
adoptive parent and the adopted child should b&es®than 16 years, but if there are reasons
that can be recognized by the court as reasonablese, the age difference can be redtfted
Both the Family Code and the Government Regulasiate that prospective adoptive parents
will not get the permission to adopt a child, if:
1) They are recognized by the court as incapabtestrictedly capable;
2) One of the spouses is recognized by the cournicapable or restrictedly capable;
3) They are deprived of parental rights or aretiehiin parental rights by the court;
4) They are dismissed from the guardian’s obligedifor improper exercising their obligations
rested with the law;
5) They are the former adopters, if the adoptios wancelled by their fault;
6) They cannot realize parental rights due to heanditions;
7) They do not have a profit, providing the adoptddd with normal conditions for life and
progress on the moment of the adoption;
8) They have a conviction for an intended crimedraggdife and health of people;
9) They abuse of alcohol and drugs;
10) They suffer from heavy chronic infectious dsea
If foreign prospective adoptive parents meet ajureements set by the Kyrgyz law, they may
start the proceedings of international adoption.

The Proceeding of International Children Adoption

Article 172 of the Family Code states that the psscof international adoption is
exercised by means of the rules set for the domasiption but with several exemptions. The
very first stage of those who want to adopt a chitsh the Kyrgyz Republic is to conduct a

home study. This home study is carried out by apmient body in the state of residence of

TaK)Ke MHOCTpaHHbIM rpaxkaanam) Ne 121 dated 22 February 2006, last amended 11 Fst2089, version of 27
August 2007, Paragraph 1.3.

9|bid. Paragraph 1.4.

20 Family Code of the Kyrgyz Republd 201, dated 30 August 2003, last amended 17 J@9,28rticle 134.
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prospective adoptive parents. The competent bo@g @m assessment of prospective parents
living conditions, their physical, mental and fircgal ability to have a child.

The complete order of international adoption uded into Part 11l of the Government
Regulation. The national law of the Kyrgyz Repubé&quires submitting the following dossier.
1) Of course, like any adoption, international atmpbegins withan Application on Intention to
Adopt a Child When a child is adopted by spouses, they fibbiatjstatement; when a child is
adopted by one of them, the written consent of dtieer spouse has to be attached. If the
prospective parents seek adoption of a particlidd,cthey need to specify the circumstances
under which they got acquainted with the child. &pglication has to include a desired gender,
age and other characteristics of a child. The aeppts have to report that they undertake to
create the necessary conditions for the child’&rpging and development.
2) The copy (-ies) of the passport(s).
3) Now and further the real home study dossierrizedihe prospective adoptive parents have to
submit thelnferenceof the competent state bodies (organizations) ddigm countrieon the
possibility of adoptive parents to provide an adapthild the necessary living conditioas
their place of permanent residence.
4) The competent state bodies (organizations) idga countries have to provide tRetition
on Adoptiornof a minor-citizen of the Kyrgyz Republic by theiationals.
5) If the prospective adoptive parents are a mauwcmuple, they need to submit theiarriage
certificate.
6) Next stage requires the submission of medidatmmation of the applicants:
a. Medical report which reflects the health of candidates for aopand no contraindications
to perform the duties of child-rearing. Apparentlyis medical analyze is carried out and the
report is made by the doctors of a foreign country.
b. the medical report of psychological, medical and edigal guidanceof the Ministry of
Education and Science of the Kyrgyz Republic.
7) Thedocuments on proffbr the previous year to adoption.
8) The competent state bodies of a foreign couotryesidence of the applicants provide the
inferenceon the facts that the prospective adoptive parargsnot recognized by the court as
incapable or of limited competence, are not depriekparental rights and are not restricted in
their parental rights, are not held accountable pi@meditated crimes, are not ex- adoptive
parents, for whom adoption is set aside for thaudtf as well as the availability of necessary
living conditions and opportunities of candidates adoption properly educate and provide

financial maintenance of the adopted child.
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9) The guardianship bodies have to prowite inference on confirming the ability of candiekat
to be adoptive paren{$or each member of the adoptive family).

10) The prospective adoptive parents must seernutt@y the child to an educational institution
and registering him/her for medical records in aubea therefore, they have to preseém letter

of guarantedrom these organizations.

11) According to the law of the Kyrgyz Republicethdopters twice a year must submit the
report on the living conditions of the child; hieftfoster care and health until the child reaches
the age of 14. Therefore, the competent state lmdy foreign country giveshe letter of
guaranteewhere it assures the Ministry of Education anceSce of the Kyrgyz Republic that
the report will be submitted properly.

12) Finally, the dossier includeswritten permissiomf the competent body of a foreign state of
residence of the prospective paremsarrival and the permanent residence of the agdehild

Further, all documents and the applicants’ sigmstunust be notarized, legalized and
translated into Kyrgyz and Russian languages.

Here the home study finishes and the work of tagesbodies of the Kyrgyz Republic
begins. Before the dossier reaches the MinistryEdification and Science of the Kyrgyz
Republic, it goes to the accredited foreign bodyhef Kyrgyz Republic, most probably, to the
embassy or consulate. This body confirms the ctress of the legalization of the documents
submitted and in ten days sends the dossier throlghMinistry of Foreign Affairs of the
Kyrgyz Republic to the Ministry of Education andi&Swe of the Kyrgyz Republic. When the
latter receives the home study of the prospectd@ptive parents, it examines the submitted
documents and carries out work on child matchirige TBw requires that the interests of a child
must be on the first place, not the interests efglospective parents. The Ministry informs a
guardianship body of the place of the residencéhefchild proposed for adoption about the
applicants. In its turn, the guardianship body imitbne month submits to the Ministry a well-
groundedopinion on a reasonability of adoptiasf a particular child. Along with the opinion,
the guardianship body submits to the Ministry thiéofving information about the child:

1) Birth Certificateof the child.

2) Thedocuments sustaining that the child has no pardhtsan be Death Certificate, Court
Decision on Depriving of Parental Rights, Act onafddoned Child and etc.

3) Notarizedact of a child abandonmebly biological parents.

4) Writtenconsent of a head of children institutiona guardianunder which guardianship the
child is.

5) If the child has already reached a ten year hgkshe should write statementhat he/she
agrees on adoption. The statement has to be redariz
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6) Theinferenceon the health, physical and mental developmenthefchild issued by the
medical and health care committee at the placesafience of the child.

7) Information on the child’'s personality, backgndy social environment, family history,
special needs, whether he/she has the siblingsthenidference that the child was never clamed
for adoption by citizens of the Kyrgyz Republic.éBe documents are issued by the children
home institution where the child is bringing up.

8) Theinventory(if there any) of the child, specifying the platmgation and actions taken on its
safety.

9) The decision of the local state administratiartite conservation of the child’s living space,
with its availability and othedocuments confirming the right of children to liyispace

The Government Regulation does not allow headshdfiren boarding institutions to
hand over such information about children to famedtizens, to representatives of specially
authorized foreign state authorities on adoptiooholidren. To spread this data the heads should
have the permission of the Ministry of Educationd &tience of the Kyrgyz Repulifc

Now, the Ministry of Education and Science shopitdvide copies of the documents,
received from the guardianship body, and its prapfus the adoption of a particular child to the
competent body (organization) of a foreign statd tmthe adoptive parents. The competent
body of a foreign state reviews the dossier ondhi&l’s health conditions. The prospective
adoptive parents have to make a decision on adoptithin one month. The representatives of
the competent body of a foreign state and the paige required personally meet with the child
in residential care facilities. It will be the firgip of the parents and their first meeting wiitie
child. Protecting children rights, the GovernmeegRlation prevents the Ministry of Education
and Science to offer one child to the other prospea@doptive parents before those parents who
have applied for the child would decide on adoptionejectiori”.

Once the adoptive parents have met a child ancesafully matched with him/her, they
send to the Ministry of Education and ScienceRké&tion on Adoptioraddressed to the district
court of the place of the child’s residence. Iniadd, the Petition has to include the name that
will be given to the child after adoption as wedliaformation about the need to change the time
and the place of birth of the child. Such a righsiated in Articles 140 and 141 of the Family
Code. For all this, Article 140 of the Code sayat tha child is 10 years old and older, the name
may be changed only with his/her consent. Artielé $ays that the date of birth may be changed

2L Kyrgyz Republic Government Regulation on the RuteBlacement the Children Left without ParentateClor
Adoption by Citizens of the Kyrgyz Republic as wedl Foreign Citizendlonoxenue o npaBuiax rnepeaadyu JAeTei,
OCTaBLIMXCs 0€3 IOIEYeHNs POAMTENEH, HA YChIHOBIEHHE (yaodepenue) rpaxaanam Keipreizckoit PecryGnuky, a
TaK)Ke MHOCTpaHHbIM rpaxkaanam) Ne 121 dated 22 February 2006, last amended 11 Fst2089, version of 27
August 2007, Paragraph 3.4.

%2 |bid. Paragraph 3.9.
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no more than three months. The permission of cimgntiie date of birth is allowed only in
respect of children which under one year old. Sacions are aimed to protect the secrecy of
adoption. Then the Ministry of Education and Sceepcepares its owinference on the Child
Adoption.In the Kyrgyz Republic the final decision on intational children adoption is carried
out by the court in the district where the childides. So, the Ministry of Education and Science
sends the dossier for the adoption to such a cbhetlegislation does not exactly mention which
documents are to be submitted to the court. Mé&stylj the Ministry of Education and Science
sends all documents received and issued duringginetoceedings.

The legal procedure on children adoption is cdraet by the court according to the legal
procedure prescribed by the Civil Procedure CodéhefKyrgyz Republic. The Family Code
requires the presence of only one of the adoptarenis or an authorized representative. So,
there will be no second trip of the prospectivepne parents to the Kyrgyz Republic, if they
choose to delegate their representative for praggprine adoption case. The Government
Regulation states that the court decision on adchadoption is the ground for the child’s
compulsory registration in the state registry &f{@AGSY>. After that the adoptive parents get
the Birth Certificate where the new name of the child is put and thaptide parents are signed
up as birth parents. A new Birth Certificate is jsgbto legalization in the Ministry of Foreign
Affairs of the Kyrgyz Republic. At this stage the@arnational children adoption process ends. Of
course, from the very beginning of the internatlataldren adoption process foreign adoptive
parents pursue theirs object to take a child otlh@fKyrgyz Republic and to bring him or her to
their state of residence. After adoption the adspweork together with the Embassy of their
country in the Kyrgyz Republic. The new parentsagbtisa for their new child to enter their
state of residence according to national legishatbd a foreign state. The Kyrgyzstani child
obtains thecitizenshipof a foreign state also according to nationaldiegion of that state.

Now that the child is out of the Kyrgyz Republiis/her new parents have to fulfill the
post-adoption requirements of the Kyrgyz Republio provide thaeport on the child’s life in
their state and in their family. The report mustdoevided twice a year as long as the adopted
child turns 14 years old. The control over the @did submission of the report is rested the
responsibility upon the Ministry of Foreign Affaicd the Kyrgyz Republic and the Ministry of
Education and Science of the Kyrgyz Repulidhe Government Resolution does not specify
the role of the Ministry of Foreign Affairs at thesage, but it can be assumed that the reports are
first submitted to the Ministry of Foreign Affaisnd then the latter sends the reports to the

Ministry of Education and Science. The MinistryEfucation and Science within two weeks has

% |bid. Paragraph 3.13.
4 |bid. Paragraph 3.23.
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to send the copies of the reports to the guardipnatthority and to the child’s boarding
institution under whose tutelage the child was tethe adoption.

Once the adoption is completed, the legal relatibetween the child and his/her new
parents are created. Moreover, the adopted chddel® personal interests and non-pecuniary
rights and duties as regards his/her former parents relatives. But on the other hand, the
adopted children and their posterities receive grakinterests and non-pecuniary rights and
duties as regards to the adoptive parents and te&tives and vice versa. These legal
consequences come even if the adoptive parentsoanecorded as parents in the child’s birth
certificate. If one parent of the adopted child hied, the parents of this deceased parent
(grandparents of the child) may request to retarsgnal interests and non-pecuniary rights and
duties as regards to the relatives of the deceaeseht, if this serves the interests of the éhild
The child, who at the time of his/her adoption, liael right to pension and benefits, due to the
death of his/her birth parents, keeps that riffier &eing adopted by another fanfly

There are few words about adoption disruption. thicke 172 of the Family Code it is
only said that if in the result of adoption thehtig) of the child can be violated, the adoption can
not be made regardless of the nationality of theptat, and the completed adoption shall be the
subject of disruption in legal form. If we may apphe rules of adoption disruption set for the
domestic ones, it can be inferred that the birtreqiz of the child, the adopters, the adopted
child (if already has 14 years), and the departroéfamily and children support, as well as the
prosecutor have the right to demand the adoptisruptiorf’. The adoption may be withdrawn
in cases if the adoptive parents deviate from tlpairenthood responsibilities, abuse their
parental rights, cruelly treat the adopted childl auffer from chronic alcoholism or drug
addiction This list of the grounds is not exhaustive. Thertanay withdraw the adoption
according to other reasons, on the assumption efctild’s interests and in view of his/her
opinior’®. Article 149 of the Family Code does not leave thédcto the mercy of fate.
Although, it provides that after the disruption adfoption mutual rights and obligations of the
adopted child and his/her adopters are ceasednbiutal rights and obligations of the child and
his/her birth parents or relatives are renewedhéf interests of the child call for that. The
withdrawal of adoption is not allowed if the adaptehild has reached an adulthood, though,
there is an exception: the withdrawal of adoptioayrbe done if it is a mutual consent of the
adoptive parent and adopted child, as well as Ipatients of the adopted child if they are alive,

% Family Code of the Kyrgyz Republ} 201dated 30 August 2003, last amended 17 July,28d@i@le 143.
%8 |bid.

*"|bid. Article 148.

%% |bid. Article 147.
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not deprived of parental rights or not adjudge@impetent’.

The most important part in the adoption disrupt®the question of further placement of
the child. By the court decision after the withdehwf adoption the child is transferred to his/her
birth parents. In the absence of the parents,fahe transfer of the child to the parents is again
the interests of the child, then he/she is transfeto the department of family and children
support’s custodyThe court also decides whether the child’s new namedle name and
surname are preserved. However, in order to chdregrame of the child reached the age of 10
years his/her consent is required. The court mdig®lihe former adoptive parent to pay
maintenance for the childl These are the whole procedure of adoption ofdodl from the
Kyrgyz Republic by foreign nationals. Below we w#lee whether such order and legal
procedures correspond to “the best interests ¢drem”.

Analysis of the Legal Procedure of International Cliildren Adoption in the Kyrgyz

Republic

1. Authorized Body in the Sphere of International ildren Adoption

As we already know from the Family Code and the@g€soment Regulation, the Ministry
of Education and Science carried out the most phoegd stages of international children
adoption. Frankly speaking, it was surprising, witles specialist from the UNICEF suggested
that the Ministry of Education and Science wasandght body to place children to international
adoption. Consequently, almost all internationadpans were illegal. Let us see how it was
done.

On 7 August 2006 the Code of the Kyrgyz Repubticahildren was adopted. According
to the Code, a specially authorized agency in thea af protecting children’ rights was
established under the GovernniénBy the Law “On the Structure of the Governmentttuf
Kyrgyz Republic’Ne 12 dated 6 February 2007, the authorized bodyrbectheState Agency on
Physical Culture and Sport, Youth Affairs and thetection of Children’ Rightghereinafter
referred to as the State Agency) under the Govenhiwiethe Kyrgyz Republic. In compliance
with section Ill of the Regulation on the Ministof Education and Science, approved by the
Government DecreNe 125 dated 13 April 2007, the Ministry “shall serffee the preparation of
procedures for international adoption, delegatethbyGovernment of the Kyrgyz Republic, and

also has the right to make necessary clarificatmmsternational adoption of children - citizens

?% |bid. Article 150.
%0 bid. Article 149.
31 Code of the Kyrgyz Republic on Childrai 151 dated 7 August 2006, last amended 27 Aprib2@8@ticle 13.
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of the Kyrgyz Republic® It should be noted that the Regulation on the Miyiof Education
and Science were approved on 13 April 2007, i.erahe Code of the Kyrgyz Republic on
Children’ provisions regarding specialized bodiegalthg with protecting child rights and legal
interests came into force.

At that time the Law “On Normative Legal Acts betKyrgyz Republic” dated from 11
January 2007 was effective. Article 6 of this Last the hierarchy of legal acts. According to
this Article, a Code has more legal authority tha@overnment Regulation. So, the Code of the
Kyrgyz Republic on Children was higher in the hiehyy of legal acts then the Government
Regulation on the Ministry of Education and Scientkerefore the Agencywas the central
body in the area of protecting children rights asdresponsible for international adoption
procedures However, although the Code of the Kyrgyz Republic Children has come into
force, the Ministry of Education and Science, gdidgy the Government Regulation on the
Rules of Placement the Children Left without Paaie@are for Adoption by Citizens of Kyrgyz
Republic as well as Foreign Citizens, continuedirtplement its functions on preparing
international adoption procedures and that conttadb the Code of the Kyrgyz Republic on
Children. Though, the subordinate legal act thgulaes international adoption procedures in
compliance with the new Code of the Kyrgyz RepubhcChildren was not developed.

The new Law “On the Structure of The Governmenthef Kyrgyz Republic” dated 22
October 2009 transferred the issues of childremftioe State Agency to thdinistry of Labor,
Employment and Migratiorof the Kyrgyz Republic. So, this Ministry is a nestate body
concerning the questions of international adoptidreere is still no any subordinate legal act
that will help the Ministry to carry out internatial children adoptions. The circumstances were
such that we do not have a legal Government nowrefare, it seems that adoption issues will

not be paid attention at until the political siioatbecomes stable.

2. International Children Adoption Agencies

International children adoption agencies play @ twle in the international children
adoption sphere in the Kyrgyz Republic. They clévat they help prospective adoptive parents
to find and to adopt a child from foreign count@. considerable amount of international
agencies have programs in the Kyrgyz Republic. @ e, prospective adoptive parents benefit
from the collaboration with them, but such cooperatdoes not always do the system of
international children adoption good. The provisafnArticle 132(1) of the Family Code that

“Mediation with the commercial purpose of the adaptof children, meaning that any activities

%2 Regulation on the Ministry of Education and Scien€the Kyrgyz Republic, approved by the Governimen
DecreeNe 125, 13 April 2007; last amended 2 October 20@2tisn 111 (a).
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of other persons of selecting and placing childi@nadoption on behalf of and for persons
wishing to adopt children are not allowed” is ddubtThere is a criminal responsibility for

brokering activities with the commercial purposdsttee adoption of children in Article 124

“Trafficking of People” of the Criminal Code of th€rgyz Republic. So, the law clearly states
that any intermediaries are prohibited. Moreoverticke 132(5) of the Family Code clearly
states that the adoption procedure by proxy isipriel.

In the adoption round-up and in deputies’ speech&gms stated that the majority of
orphan children were adopted by the citizens ofltth#ed States of America. This statistics also
mentions other states - Germany, Sweden, Isrady, IBwitzerland, Republic of South Africa,
France - but their nationals are not as activeniernational adoption as the American’s dfes
Since 2005, in consequences of the wish of thegyrauthorities to have control over the
future welfare of the adopted children, the Minjistf Education and Science started working
with five adoption agencies. Latter, it was saidwbseven agencies and further even about
eleven. Neither the former deputy Gulnara Derbiaheer the UNICEF could provide me with
exact quantity and names of these agencies. Inwtbik | present seven agencies which had
adoption programs in the Kyrgyz Republic for sure.

From one hand, everything is right and does netté suspicions: the law allows
prospective adoptive parents use the services tterbgay help of organizations of their own
state to complete the adoption in the Kyrgyz Rejpultirom the other hand, there are a lot of
questions arise: Doesn't this allowance contramicArticle 132 (1) of the Family Code? Does
Article 132(2) under “the organs and organizatiafisoreign countries” imply international
adoption agencies, whose quantity in our state saysbout charity, but about profit-making?
Are “the organs and organizations of foreign coestrthe mediators in their essence prohibited
by Article 132(1)? And the last question, the moshflicting one, whether the Ministry of
Education and Science has the authority to conchgteements with international children
adoption agencies?

There is a clause in Article 132 of the Family €dthat the activities of specially
authorized bodies of foreign states or organizatiom the adoption of children, which act in the
Kyrgyz Republic in accordance with internationatesgment entered into force or the principle
of reciprocity, are not mediators pursuing comnarpurposes. Let’s define questionable issues
from this provision and examine them all togetHiest is an international agreement, second is
the principle of reciprocity, and third are spelgiahuthorized bodies of foreign states or

organizations on the adoption of children.

¥ po Ofitsialnym Dannym, s 2006 Goda Inostrantsanyiridsleno 225 Detei iz KyrgyzstarRravo Rebenka Rasti
v SemyeNe30, 6 April 2009 — 16 April 2009, available at
http://www.deti.kz/index.php?option=com_content&agiew&id=539&Itemid=138(accessed 16 March 2010).
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The Government of the Kyrgyz Republic has nevenchaled any international
agreement on adoption. Gulnara Derbisheva saichth&eceiving state would conclude such an
agreement with the Kyrgyz Republic, because thdatess are the parties to the Hague
Convention, that is why there is no need for thetsg¢es to do that. We only know that the
Ministry of Education and Science concluded agredgmavith eleven international children
adoption agencies from the United States of Ameriseael and Sweden, but not with the
respected Governments of these countries.

The principle of reciprocity means that the Kyrgyepublic provides foreign nationals
and legal entities certain rights and privilegestlo® understanding that Kyrgyz nationals and
legal entities will enjoy similar rights and priedes, while being in such countries. For time
being, we do not know any case when Kyrgyz natiadalpted a child from any foreign state or
Kyrgyz adoption agency worked in a foreign state.

We cannot say with sure how the Ministry of Edigzaand Science gave the permission
to these agencies. In the Kyrgyz Republic theraadegal act that describes the criteria for
accreditation of a professional adoption agencyredeer, it is not the Ministry of Education
and Science’'s competence to sign agreements widrnational organizations involved in
international adoption. The document, which prémsithe general functions and authorities of
the Ministry is, as we remember, the Regulationtlo& Ministry of Education and Science
approved by Government Decr¥e 125 dated 13 April 2007. Section IV of the Regolatists
the authorities of the Ministry, however the auityoto sign agreements with international
organizations involved in international adoptionnist given in the Regulation. According to
Article 15 of the Code of the Kyrgyz Republic onil@ken, in order to ensure child safety and
wellbeing, the state authorized body, i.e. theeStegency under the Government of the Kyrgyz
Republic, is responsible for the accreditation mfamizations providing child services. Thus, the
Ministry of Education and Science had not had itjetto grant such permission to international
adoption agencies. We may assume that the Mingdtiigducation and Science used the same
criteria as the Russian Federation did: the peramsg open a representative office can be
issued to foreign non-commercial organizationseriged in their country and engaged in
adoption activities for at least five yedtsHere is the list of seven adoption agencies whinn
sure were allowed by the Ministry of Education ofryz Republic:

1. Christian World Adoptiof? (the USA)
2. Nightlight Christian Adoptioff (the USA)

% Olga Kosova.Qsobennosti Mejdunarodnogo Usynovleni§s&eptember 2009, available at http://www.to-
1.ru/articles/350(accessed 12 January 2010).
% Christian World Adoption, available at http://wwemwa.org/index.htm
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Frank Adoptiori’ (the USA)

World Links International AdoptioHi (the USA)
Adoption Alliancé® (the USA)

Adoption Centr& (Sweden)

TAF (Israel) — the web-site can not be found.

N o g ko

It is important to emphasize the fact that all hegven adoption agencies are non-profit
organizations. The USA’s agencies are accrediteth wie Council on Accreditation — the
United States of America Body for Hague Conven#iacreditation and Approval. The agencies
have been accredited with the Council on Accreditatemporarily in 2008; their accreditation
expiration year is 203 | can say nothing about Adoption Centre, becdtrsglish version of
the web-side is limited. The web-side of the TAFem=y is not found. Probably, these two
agencies are also accredited, because Israel apdeBvare the Hague Convention Parties.

The Hague Convention on Intercountry Adoption psgsoin Article 11 that:
“An accredited body shall -
a) pursue only non-profit objectives according tatsgonditions and within such limits as may
be established by the competent authorities oState of accreditation;
b) be directed and staffed by persons qualified Heyrtethical standards and by training or
experience to work in the field of intercountry atlon; and
c) be subject to supervision by competent authordfdbat State as to its composition, operation
and financial situation.”
Even if the agencies which were allowed to workhi@ Kyrgyz Republic comply with provision
a), the state has to pay attention on their compéamith provisions) andc) especially.

So, what is the work of the notorious adoption ages? The web-sites of the Americans
agencies which are allowed to work in the Kyrgyzp®&gic are full of information about their
activities. Generally, they submit parents’ dosstethe Ministry of Education and Science of
the Kyrgyz Republic; after the Ministry selects lala, the agency provides adoptive parents
with child photo and medical information; when tbeurt assigns the date of hearings, the
agency notifies the parents about it. So, if thenag submits the documents to the adoption
instances in the Kyrgyz Republic and sends thelehibrmation to the adoptive parents, is such

an activity considered as mediation? Moreover,ahencies take money from adoptive parents

% Nightlight Christian Adoption, Kyrgyzstaimternational Adoption Programsvailable at
http://www.nightlight.org/adoption-services/intetizamal/kyrgyzstan.aspx

3" Frank Adoption CenteKyrgyzstanavailable at http://www.frankadopt.org/progransik#Kyrgyzstan
% World Links, available at www.wliaa.org

%9 Adoption Alliance, available at http://www.adopfatg/index.php?s=41&cat=2

0 Adoptions Centrum, available at http://www.adopsicentrum.se/én

“l United States Department of StaAecredited Agencieswvailable at
http://adoption.state.gov/hague/accreditation/agsdutml(accessed 5 March 2010).
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for application and every document review. The ggigary from agency to agency. Remember
that the Government Regulation does not allow he&dahildren boarding institutions to hand
over any information about children to foreign zgins or to the representatives of specially
authorized foreign state authorities on adoptiontolidren. To spread this data the heads have to
have the permission of the Ministry of Educationhe Kyrgyz Republic.

It comes out that the adoption agencies are madiatetween the Ministry of Education
and Science and prospective adoptive parents ufylgryz law. In order to prove this, let us
consider the cases of children adoption from thegiy Republic. These cases are available on
the web-sites of those agencies that cooperatetiatMinistry of Education and Science. | want
to make a reservation that the adoptive parentdarericans and the adoption agencies are also
American. Not all agencies’ web-sites have adoptieferences of those parents who have
already adopted a child from the Kyrgyz Republice3e responses were found on the web-sites
of the Adoption ARK, which does not have the agreenwith the Ministry of Education and
Science supposedly, and Christian World Adoptioenages.

Casele 1
“In the fall of 2006, my husband and | began coesity adopting again...A few weeks later we

got an email that there was an initial list of dnéin that were already waiting in Kyrgyzstan...
Then one Friday in late September | glanced baek the list while bored at work and there was
our daughter’s face...My husband and | stared atn®s/ipicture all weekend. On Monday, we
accepted her referral... and put our homestudy i lggar. We were finally done with the
paperchase by the end of November and on DecerBbee lvere officially declared the parents
of our precious daughter. However, in Kyrgyzstam ¢burt ruling is not official for 30 days. So
we waited, then we waited some more, while the Kyrgovernment worked out a passport
glitch. Then, FINALLY, we left for Kyrgyzstan on Beuary 23, 2007. We had our daughter in
our arms on February 25" This case shows in reality how international atgitdadoption was
carried out in the Kyrgyz Republic. The parentsemetally relied on their representatives in the
Kyrgyz Republic. They submitted the dossier and imalf a month the court held in their favor.
They left for Bishkek only after the child passpads ready.

CaseMe 2
“...1 asked for permission to look at the list at thmet and we fell in love with some of the
children we saw. ...we received a referral for 2diah. ...those referrals though placed on our
hearts were not meant to be ours. But we continoesait and pray. It was a heart-wrenching
journey as we received more referrals but our imatonal adoption doctor advised us unless we

wanted some significant developmental delays wellshchoose not to adopt the babies... Our

“2 Christian World AdoptionThe Hatch Familyavailable at http://www.cwa.org/adoption_stotiesth.htm
(accessed 2 March 2010).
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social worker at home told us that in new prograrften special needs children were referred
first to see if someone would love them, but owsrteetold us each time that this was not the
one. On May 8th, 2007, Anya (facilitator) calledtiwa little boy referral. ...the IA doctor this
time ... called us instead of emailing us and saisl time’s a keeper!!!! We accepted our little
Michael on May 11th, 2007. Our dossier had beemdbdd January 22nd...3 months 11 days
from that time we were given a son, what a mirdkclde was born on February 23rd, 2007...
Two % months later we were on our way to pick upsan. On July 30th, 2007 we traveled to
Kyrgyzstan to meet our boy and bring him home. Qugust 7th, 2007 we arrived home as a
new family. We are now in the process of completingecond adoption in Kyrgyzsfar This
family even did not make an attempt to travel te Kyrgyz Republic to see their future child
with their own eyes. As in previous case, the parérad the proxy to complete all adoption
procedure in the Kyrgyz Republic. The agency hdistaof children’ photos the prospective
adoptive parents were able to choose the pretigest from. Also it is unknown where the
agency took the medical information of every chikid they take it from the Ministry of
Education and Science or from the heads of the&mdnlinstitutions? The prospective adoptive
parents submitted their dossier to the MinistryEoiucation and Science only after they have
chosen a child. Though, the procedural order i©sp.
CaseMe 3

“...0n November 19 we applied online with CWA and thecpss began. ... Then the
call came in early spring. [The facilitator] told wf a little boy with blonde hair and blue
eyes...The next day could not come soon enough smwle get the video DVD’s. Right away
we had our pediatrician review his medical recotds. did have some medical issues but
nothing that we could not manage. ... Next we hadvait for legal stuff and a court date in
Kyrgyzstan. ... But the time did pass and we receiveds that we were approved to legally
adopt him. On Junel5, 2007 we officially becameeptr for the first time and had a son!...
After that time we received news that we wouldrdagdling July 6 and meeting our little guy on
July 9th. So there we were pulling up to the orglggnin Tokmok and we knew that behind the
building walls was our son. After meeting the dicgcand staff we were taken to the room
Alexander was in. He was taking his morning napmwithe director picked him up and put him
in my arms. ... On July 17 we left Almaty and heatieche to Atlant®.” The agency disposes
of the DVD and other child information before thargnt submitted the documents to the

Ministry of Education and Science. Again, parerits mbt take to be bothered by traveling to

“3 Christian World Adoption The Collingham Familyavailable at
http://www.cwa.org/adoption_stories/collingham.himecessed 2 March 2010).

4 Christian World AdoptionThe Renier Familyavailable athttp://www.cwa.org/adoption_stories/renier.htm
(accessed 2 March 2010).
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their future son and to communicate with him in atbhe, before the court decision had been
pronounced.

I do not claim that adoption agencies were illeagahll. On the contrary, they were legal
and remain such till now until their Hague accratilin period expire. | do claim that adoption
agencies are illegal on the territory of the Kyrdyepublic. Considering adoption agencies
activity in the Kyrgyz Republic which contradicts Article 132 of the Family Code and the
reports of the adoptive families which prove theg agencies are mediators, it turns out that they
are not legal, because:

1) No international agreement with the Receiving stede ever concluded;

2) The Ministry of Education and Science has no legglacity to sign the agreements with
international children adoption agencies;

3) The Ministry of Education and Science is not corapeto proceed international children
adoptions.

The representatives of adoption agencies in thegygy Republic had an access to
sensitive information. As they work in the sphefadoption, they know all sources from which
children can be taken for adoption: be it an orplg@nor a maternity home. Per se, they take part
and play role in the abandoned children’ destinyer€fore, they did not have and should not
have a moral right to abuse such participation lagmkfit from the adoption. Otherwise, it may
lead to trafficking in children. In order to prevet) the state must strictly control the activaly

the adoption agencies or their representativegaadi the interests of orphan children.

3. Financial Issue of International Children Adoption

The legislation of the Kyrgyz Republic on adoptieays nothing about fees during
adoption process. Consequently, the adoption d¢d chiree. Of course, there are state duties for
obtaining a birth certificate and a passport fechéd and there is a state duty for court expenses,
but they are not so high and even altogether dom'stitute even 10% of the costs declared by
adoption agencies. This is the US State Departmetd on financial issues of international
children adoption in the Kyrgyz Republic:
“The Kyrgyz government does not officially chargey adoption fees. There are, however,
‘unofficial fees’ that are paid to the Ministry &ducation, the courts, the adoption committee
and to obtain a new birth certificate and a padspmr the child. These fees amount to
approximately $6,000 to $8,500 per chifd.”

Financial transparency in the adoption procesgery significant for both parties: for
adoptive parents and for the Kyrgyz Republic. Uridedly, prospective adoptive parents have

4> U.S. Department of Statkyrgyzstanavailable at
http://travel.state.gov/family/adoption/country/cmity 2808.htmaccessed 7 December 2007).
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right to know what they pay for and where their mpmo to. The Kyrgyz Republic’s interest
here is broader. First, once the state declaredithaotects children and acts in their best
interests, it has to keep its promise and doesendhe felonious methods in respect of orphans.
Second, the Kyrgyz Republic is interested in reidacbf corruption in international children
adoption sphere, because a lot of money passekebgtaite budget and can not be used for
abandoned children’ needs. As we have seven irttenah agencies officially allowed to have
international adoption programs in the Kyrgyz Rdpyltet’'s consider their fees and costs.

Christian World Adoption’s application and “pro$ésnal services” fees are totally
compose $ 5,350, plus “fees for post-adoption athtmation and document translation and
authentication”. Added to this is an “internatione”: “parents send first half of the
international fee when they accept a referral dredstecond half of the international fee when
they receive a travel daté®’The amount of the exact international fee for fmegram in
Kyrgyzstan is not specified. But we see that fiatt of bribe went to the Ministry of Education
and Science, as they found a child for adoptiore Jécond part went to the court after the judge
declared his decision in favor of the applicantgleptive parents.

Nightlight Christian Adoptions agency put the &olling information on their web-site:
“The program fee for Kyrgyzstan is $18,000 for dicclage 1 year or older and $20,000 for a
baby under 1 year old, at time of referral. Youdiddnal costs will include airfare, hotel, meals,
and coordinator fees of about $1000. Gifts and rotheountry expenses are comparable to
Russia.*’ Different prices for children depending on theigeasuggest that the Kyrgyz
Republic’s state bodies involved in internationdbjgtion are too corrupt or there is a children
trafficking or other illegal activities in respeat children.

Though, the Adoption ARK is not in the list of &agees provided above, supposedly it
has the agreement with the Ministry of Educatiod &cience and it is one of those unknown
eleven agencies. It also provides children adogpi@mgram in the Kyrgyz Republic. Moreover,
it even has a scheduled item of expenses. Thae &gency and dossier documentation fee in
amount of $ 3, 000. Dossier preparation fee is $0P,dossier translation and submission fee is
$ 2, 400.Country assignment fee is $ 4, 100: the agencymelaihat this fee includes
administrative overheads, operational cost, comoafinns, publications, care for the child,
medical cost, foster or orphanage care. Therdage af $ 1, 000 for intermediate city assistance
which includes driver, translator, coordinator st&sice, consulate, and medical appointments

assistance. The last fee is the most expansiva dtité bit repeats the previous item -$ 12, 500 -

4% Christian World AdoptionExpense & Fee Schedukvailable at_http://www.cwa.org/fee-schedule. (@rcessed
2 March 2010).

" Nightlight Christian AdoptionKyrgyzstan International Adoption Progranasvailable at
http://www.nightlight.org/adoption-services/intetimmal/kyrgyzstan.aspx
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regional assistance fee including foreign feesais, translation, and legalization of documents,
personnel, legalization and translation of postpido documents. Total Kyrgyzstan program
cost is $ 25, 506"

Frank Adoption and World Links Adoption agencies/é no information on fees and
costs on their web-sites. Probably, prospectiveptid® parents may obtain the price-list only
after applying to these agencies.

Adoption Alliance honestly tells the truth thatri@ntly Kyrgyzstan program is on hold
and they are not accepting applications. Moreothex,agency simply states that the cost for
adopting a child from Kyrgyzstan is approximateB5¥00 which includes Adoption Alliance
fees, country costs, dossier and translation feasanitarian aid, and 1 (one) trip for two
people. The agency convinces that there is a desfeduch a high sum - in comparison to some
other countries, processing time of adoption frédv@ Kyrgyz Republic can be shorter. It is
interesting that Adoption Alliance has discounts $pecial needs children, but they are not
specified?®

The fees are extremely high. One of the agena@assif justifying itself and other
agencies, explains the reasons of such fees.d¥igdk, there are many people in the child’s birth
country who help make the adoption possible. Casekavs videotape and gather background
information on each child; attorneys or officialegent the case in courts; judges interview the
Ministry of Education and Science, and approve ezde. All of these services require money
to pay expenses. Second, when parents travel to ypctheir child, guides and translators
accompany them wherever they are: settle themhatels, escort them to their meetings, and
assist them as they meet their child for the tiree. Third, agency’s staff or facilitators guide
parents through the legal process and help theairotite medical examination and paperwork
necessary for their child’s visa to take him or bat to the state of residence of newly-made
parents?

Nevertheless, the authorized state bodies innatemal adoption sphere in the Kyrgyz
Republic have to pay attention to the amount of eyocharged by agencies as a “foreign” or
“international” fee. It needs to be the subjecpafticularly close scrutiny. A hidden part of this
fee is for paying in the Kyrgyz Republic as the tv@mia of the local facilitators and also for
other mainly unspecified remunerations. In ordestimp corruption and exorbitant charges in
international adoption sphere in the Kyrgyz Repylilhe agencies have to prescribe the amount

of money that should be paid in every stage. Sughca-list may be prepared and provided by

8 Adoption ARK ,Schedule of Adoption Feavailable at
http://www.adoptionark.org/upload/aaprogramfeesimtry 74400.pdfaccessed 2 March 2010).

9 Adoption Alliance, available at http://www.adoptatg/index.php?s=41&cat=2

*0 Christian World AdoptionAdoption Costs Explainedvailable at http://www.cwa.org/costs-adoptiom ht
(accessed 2 March 2010).
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the State Agency, for instance. It has to inclutisaavices, starting from translator and finishing

with the child’s passport receipt. For sure thexaibig possibility to hide the truth and miss

“bribes” clause. For that reason the state auikerinust spread the information on how and

where a foreigner may impart about corruption faaticle 21(d) of the Convention of the

Rights of the Child entrusts a state with respalisibto take appropriate measures to ban

unwarrantable financial advantages by people irasin the adoption procedure:

“Member states that recognize and/or allow theterie of an adoption system ensure that the

best interests of the child are taken into consititem in a priority order and they:

d) take all necessary measures to ensure thats@ ohadoption in another country, child

placement would not result in an unwarrantablerfora advantage by people involved in the

adoption procedure.”

The Kyrgyz Republic is bound by this Convention ahérefore, has to fulfill its obligations.
Article 32 of the Hague Convention states that:

“(2) No one shall derive improper financial or athgain from an activity related to an

intercountry adoption.

(2) Only costs and expenses, including reasonaioiessional fees of persons involved in the

adoption, may be charged or paid.

(3) The directors, administrators and employeedadies involved in an adoption shall not

receive remuneration which is unreasonably higlelation to services rendered.”

Despite the fact the Kyrgyz Republic is still farorh ratifying the Hague Convention on

Intercountry Adoption, all the same, it is worthfadlow, at least, its main principles.

4. Bonding with the Child

Bonding process can be considered the main stagmyfadoption. It remains very
significant for both prospective adoptive parentsl &hildren to be matched with each other.
From one side, when spending time together, prosgeadoptive parents, being the main
motive power and initiators, have to understandthdrethey will be able to meet the needs of
the child. Further life and destiny of the childlwiepend on them. From the other side, the child
needs to get accustomed to his/her future paresfsecially if he/she is in conscious age. For
this purposes the legislators specified that theadeents on family and children support have
“to reveal the child’s attitude toward prospectiparents®; prospective adoptive parents

personally have to get know the child and to maketact with him/he¥. However, no one of

>1 Family Code of the Kyrgyz Republd 201, dated 30 August 2003, last amended 17 J@l9,28rticle 130(1).

2 Kyrgyz Republic Government Regulation on the Rw®lacement the Children Left without ParentateCor
Adoption by Citizens of the Kyrgyz Republic as wedl Foreign Citizendlonoxenue o npaBuiax rnepeaadyu AeTei,
OCTaBIIMXCs 0€3 MOMEYEHUsT pOJUTENIEH, Ha ychiHOBIeHHe (yaouepeHne) rpakaanaM Kelpreisckoii PecryOnukn, a
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the legal acts says about concrete term of theibgrutocess. That is why it causes different
application of this provision.

Every adoption agency provide their own intergretaof the approximate amount of
matching and bonding days, suggest “conveniencébig to prospective adoptive parents for
traveling to the Kyrgyz Republic. Here is the Adopt ARK’s understanding of the bonding
requirement: “...in Kyrgyzstan parents are usuallyuised to have a minimum of seven days of
personal contact with their referral. Please nbtd tn certain circumstances this trip may be
waived. However, Adoption ARK can make no guarastas to whether one trip or two trips
will be necessary to complete your adoption frommdggstan.®*

Frank Adoption agency, as most other agenciesffilers prospective adoptive parents
two ways to complete the adoption in the Kyrgyz &#je. First way is to travel foone trip,
lasting four to five weeks in length. Second wayoisravel for two trips, the first trip consisting
of ten business days, and the second trip lastiegusiness days.

Adoption Alliance agency recommends prospectiveptide parents to make two trips.
However, the agency states that one trip is allofsed family adopting a special needs chfld.

Holt International agency as well as Adoption ARKnot listed among those seven
agencies, but probably also worked in the Kyrgypu®dic. It states that there are two trips.
“Kyrgyzstan authorities require that both spousasgdl to Kyrgyzstan to meet their child in one
trip (10-15 days) and bring the child home in tleeand trip (7-10 days). Families must also
travel to Almaty during the second trip to proceéks adoptive child’s U.S. visa® Holt
International agency is the only agency that issist the most lasting bonding period — 10 days.
If consider the issue from the side of adoptionsia good option for a child as well as for
prospective parents. This period may be enoughatehmeach other. If parents want to be with
the child more, they may stay for the whole adappoocess.

So, because of the reason that the bonding prdsesst described in details, the
provision does not work properly. As was shownrevipus three cases, prospective parents had
been waiting for the completion of adoption pro¢cdssng at their homes. Here are some more

examples of violation of bonding requirement.

TaK)Ke MHOCTpaHHBIM rpaxkaanam) Ne 121 dated 22 February 2006, last amended 11 Fgb2089, version of 27
August 2007, Paragraphs 1.5 and 3.9.

3 U.S. Department of State, Bureau of Consular Agf@iffice of Children’s Issue&yrgyzstan Adoption Aler.0
December 2008, available attp://www.adoptionark.org/public/pagl86.ag@xcessed 2 March 2010).

> Frank Adoption CenteKyrgyzstanavailable at http://www.frankadopt.org/progransib#Kyrgyzstan

%5 Adoption Alliance, available at http://www.adopfatg/index.php?s=41&cat=2

* Holt InternationalKyrgyzstan available at http://www.holtinternational.org/Ryzstan/faq.shtmi#travel
(accessed 2 March 2010).

30



CaseMe 4
“In November 2006, we submitted our initial apption to [agency] online... We spent many
long nights filling out paper work and many aftesne on the phone or at appointments. ... We
received a referral in February 2007, and afteepiticg, we brought our 14 month old son,
Matthew Marat, home in July 2007. Between March daoly we got to know our son a bit
through the DVDs and photos... July 9, 2007 was ary Virst day together.>” This letter
says everything about bonding with the child, toxime precise, about non-bonding: the parents
met their son only after the date the court denisias voiced. During four months the agency
had been provided the adoptive parents with thid’shiideo and photo.

Hopefully, there are parents which approach todieision to adopt a child with all
responsibility. | have found only one response afepts who visited their future child to bond
with him. “In September of 2007 we started our Zadption with Adoption Ark to bring our
son Jacob home from Kyrgyzstan. We said yes tptatpJacob on September 21st of 2007; on
October 9, 2007 we made our first trip over to Redhto meet Jacob. We bonded with Jacob
for 2 days before we had to travel home to finishmaperwork...In March of 2008 my mother-
in-law and | traveled back to Kyrgyzstan to brirgdb home Two days is not a lot, but it is
better than nothing.

Disregarding the bonding procedure, prospectiveptide parents break the rules. The
law requires the professional psychologist to ex&nthe parents’ preparedness to adopt. It is
necessary to see how they communicate, answeudstigns and, finally, to see who the people
which want to accept a little child to their famiye. As the meeting of a psychologist and
parents did not happen nearly, it also led to ib&awron of the adoption procedure. However, as
we know, it did not prevent international childradoption to come about. Bonding process has
to be no less than 10 days or even more. We may draonclusion that in most cases the
procedure of children adoption, prescribed by #gal acts, is only a written formality that is not
obligatory. The bonding-period requirement has & dompulsory, on the grounds of good
practice as a necessary follow-up to matching asafeguard for the future relationship between

the adoptive parents and the child.

5. Court Proceedings
So, the law sets that in the Kyrgyz Republic in&tional children adoption is carried out

by the courts in the order of civil cases. Inteioradl adoption cases are held in the order of

*" Christian World AdoptionThe Lehr Familyavailable at_http://www.cwa.org/adoption_staftietsr.htm
(accessed 2 March 2010).

%8 Adoption ARK,Joanne & Andy Morleyavailable at http://www.adoptionark.org/publi@ps147.aspfaccessed
2 march 2010).
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special proceedings, because these cases aretbeadales of establishment of legally important
facts. Article 271(2) of the Civil Procedure Codgjuires the cases of special proceedings to be
tried with the participation of applicants and netgted parties, and, in the cases prescribed by the
law, with the participation of the prosecutor. Al& 172 of the Family Code permitted the
adopters to delegate their representative for pteggethe adoption case and nothing was said
about the prosecutor.

The provision of Article 172 of the Family Code t@dlicts to Article 271(2) of the Civil
Procedure Code in the scene that the provisiorhefRamily Code did not reach the strict
requirements of the Civil Procedure Code. This i@dhicttion led to the fact that the prospective
adoptive parents did not show up in the court Imgaron their child adoption cases.

Irina Letova, the former deputy of Jogorku Kenestted: “While verifying the courts,
we were faced with the fact that most adoption €asere considered by copies of documents.
The original documents were never requested. Wimenaod the judges of the October District
Court of Bishkek city requested the original docuatsgbut they were not provided, she denied
the claim. Then these children were moved to Tokorgkanage, and the Tokmak’s court by its
decision placed the children to adoption. But itlegal...”>°

So, the trial became a legal formality that cdesed as negligible. From all the adoption
cases discussed above, we remember that no addatnrily presented at the court when the
decision on the child’'s adoption was passing judgmia all cases the parents were sitting at
home and waiting for the court decision to come iftrce. And only then they arrived in the
Kyrgyz Republic. Here is one more case to seeptwspective adoptive parents did the adoption
on the distance.

CaseMe 5

“October 1, 2006 Gary and | made one of the ldrdesisions of our lives by pressing
the send button to place our application sayingweee interested in Adopting. ... Once we
decided fully on the Kyrgyzstan program and chosesweet little angel things moved faster
than we could have ever imagined...Less than six hsoafter we pressed the send button on
our application, our court date and our 30-day wwa$ over and our son was just waiting on us
to come get him. We did just that on March 12, 280Tt is the same situation as in four cases
above. The parents persistently do not want to ctantee Kyrgyz Republic and legally adopt
their new children. It seems that the judges did mond at all and closed their eyes on the

absence of the applicants and violations of thel gvocedure. The attitude to the legal

%9 Kyrgyzstan, siroty kaz nnye, beznadzorrayo Rebenka Rasti v Semye30, 6 April 2009 — 16 April 2009,
available at http://www.deti.kz/index.php?optionatacontent&task=view&id=539&Itemid=13@ccessed 16
March 2010).

% Christian World AdoptionGary & Claudia Stewarthttp://www.cwa.org/adoption_stories/stewart.l{amcessed
2 March 2010).
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procedure requirements must not be so disdainpeaslly from the judges’ side. How did the
judge decide the fate of the child even has nesen she adoptive parents? How did the judge
give the child to the foreign family, being acquahwith them only by the documents they had
submitted? It suggests about corruption or dishiyrefghat judge.

Here is one more violation of civil procedure requients. In th€aseM 1 the adoptive
parents mentioned that “...We were finally done wilik paperchase by the end of November
and on December 15 we were officially declaredpgaeents of our precious daughter.” It means
that approximately 2 weeks were needed for the d¢tipiof Education and Science and for the
court to do all the things they are obliged to How it could happen? Article 148 of the Civil
Procedure Code says that the judge carries ouprfygaration of the case to the trial within
fourteen days. And before this stage a seven-dagdoef consideration of the application to the
trial precedes. Here, evidently, the terms weretehed for some reason.

The courts have to pay much attention to intermalichildren adoption cases. The
prospective adoptive parents’ dossier has to liealiy examined for ascertainment all the fact
about the prospective parents’ morality and comuist No adoption case has to be tried without
prospective parents. Judges should ask them seyaeations in order to make sure that these
particular prospective parents are the family that child needs. Finally, not only courts, but
also other authorized state bodies, first, haviemtbout whether international adoption will be in

the best interests of the child.

6. Post-Adoption Reports

The Kyrgyz Republic’s international children adoptlegislation requires post-adoption
reports from a social worker of the parents’ stdiee report has to be submitted twice a year
until the adopted child is 14 years 8fdThis requirement is among the more precise fixethb
country, in regard to both the duration of the réipg period and, particularly, the frequency of
the reports.

It is well-recognized that countries of origin slebbe able to access information as to the
welfare and development of children adopted abedadasonable intervals and for a reasonable
period. The reports can be useful in several aspect

1) Indication the degree to which international admpdi appear to be beneficial to the

adopted children;

®1 Kyrgyz Republic Government Regulation on the Rawe®lacement the Children Left without ParentateCr
Adoption by Citizens of the Kyrgyz Republic as wedl Foreign Citizendlonoxenue o npaBuiax rnepeaadyu AeTe,
OCTaBIIMXCs 0€3 MONEYEHUsT pOJUTENIEH, Ha ychiHOBIeHHe (yanoueperne) rpakaanaM Kelpreizckoii PecryOnuky, a
TaK)Ke MHOCTpaHHBIM rpaxkaanam) Ne 121 dated 22 February 2006, last amended 11 Fgb2089, version of 27
August 2007, Paragraph 3.5(11).
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2) Reassurance the general public as to the congismature of foreign adoptions was
undertaken;

3) Demonstration of the fact that the Kyrgyz Repulbiikes care of children left without
parental and family care.

However, for the Kyrgyz Republic it is very difiitt to reveal reality and trustworthiness
of the facts stated in the report. There are nomathods to do that. Who knows whether that
information is about that particular child? Isrité that the things really such are as writterhen t
report? The Ministry of Education and Science caly believe and rely on these reports. The
reports to date have not brought to light any dpeproblems. Moreover, when the deputies’
committee on international children adoptions camthe United States of America to have the
meeting with the parents and the adopted childrem fthe Kyrgyz Republic, not all families
presented on the meeting. So, the deputies coeldrdg several children, the real life of others
are only in the post-adoption reports.

Post-adoption reports cannot be seen as a pregemtiprotective tool for ensuring the
well-being of the individual child concerned aftdoption. This is best ensured preventively
beforehand by respecting standards and good peadticing the adoption process, including at
the matching and bonding stages as mentioned aBobsequent to the adoption, protection can
only be effectively undertaken by the competentises of the receiving country, which clearly
have an obligation to fulfill this role once theildhis physically within their jurisdiction.
Therefore, the current post-adoption reporting meguents have to be reviewed, especially as

regards the data adequacy pointed out in the eport
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Chapter Il

Suggestions of Problems Solving in the Sphere oftarnational Children Adoption in the
Kyrgyz Republic

Having signed the Convention on the Rights of @mld in January 1994, the Kyrgyz
Republic committed itself to respect and ensurpeaetsfor the Convention rights of each child
within its jurisdiction, without discrimination andegardless of any circumstances. The
commitment of the Kyrgyz Republic to the fundameémanciple of international law - the
principle of good faith fulfillment of internatiohabligations declared in the preamble of the
Law "On international treaties of the Kyrgyz Repabf? Therefore, according to Article 20 of
the Convention on the Rights of the Child, theestaghall in accordance with its national laws
ensure alternative care for the children temporasii permanently deprived of their family
environment, including adoption. The Kyrgyz Repabprovides such care, placing some
orphans or abandoned children to international adlopThe matter is that the way of placing
the children in foreign families contradicts to thgal process prescribed by the law.

Placing of children left without parental caraghe state importance task. Let us consider
a group of young orphan children, for instances Itlear without further ado that the start in life
of those children could not be worse. There is moenhumane task for the state rather than the
organization of their protection and developmenbrder to "turn” these children into citizens of
the state. What if the state has no opportunitidsring up such children in the spirit of family
within the territory of this state? The outcoménisnternational children adoption.

In recent decades there is a tendency of incrgdlm number of orphans and children
left without parental care. Such children are pliaiteboarding institutions under the care of the
state. The National Statistic Committee of the Kyr&epublic provides the data that from 2003
to 2007 the quantity of children left without pat@rincreased on 15 $.According to the data
presented by the UNICEF in 2009, there are appratatly 15 000 of officially registered orphan
children. They are found in 64 children instituSf These children are needed to be placed in
families as soon as possible, even if the famdiesadoptive. In order to improve the situation

of the children left without parental care and @, the state has to reform the whole system of

%2 Law of the Kyrgyz Republic “On International Triat of the Kyrgyz Republicke 89 dated 22 July 1999, last
amended 28 April 2007, Preamble.

®ndeks DetskoiBednostvailable at
http://www.stat.kg/stat.files/tematik@nnocrs/Unnexc%20nercko0it%20e nnoctr, %202003-2007.pdlp. 12
(accessed 26 April 2010).

®4 15 Tysyach Detei-Sirot Nahodyatsya v 64 Gosudarsre| Chastnyh Detskih Uchrejdeniydlé October 2009,
available at_http://www.tokmak.kag/nevkg/objkg/2788-tysyach-detej-sirot-naxodyatsya-v-64.html (aseds 25

April 2010).
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placing children, including international adoption.

1. Government Program

As was stated above, Article 16 of the Constitutod the Kyrgyz Republic proclaims
that: “Family - is a source of the society; familgtherhood, motherhood and childhood —are the
subject of care of the whole society and prefeatmtiotection by law; concern for children and
their upbringing — are the natural rights and atlity of parents.”.So, the primary task of the
state should be to support the family in order tovge full children’ upbringing, protecting
their rights, preparing them for a full life in tlseciety, promoting physical, intellectual, mental,
spiritual and moral development of children, aslvad the implementation of the child's
personality in the public interest. For these tlyegyz Republic has to elaborate the government
program that will prevent parents from desertingjrtichildren. It will take time, cost money and
involve human resources. These are the proposatenang the program:

1) Supporting of young families. The support can b@regsed in providing of available
dwelling.

2) Supporting of families with dependent children. Slsupport may be financial and grant
discounts on public services and medical servicgkso, the support may be expressed in
providing the educational benefits to the childiem large families.

3) Family planning. Family planning is also one of thest effective ways of reducing
maternal mortality. Family planning saves mothensalth, reduces the number of
undesirable pregnancies and the appearance ofamidth impaired health. This is one of
the most effective ways to preserve the healtihefration and overcome poverty. Actually,
the Kyrgyz Republic has a family planning progrdmyt it does not spread further than
hanging up the posters on the walls of hospitaf® 3tate may promote a slogan “Have as
many children as you will be able to support byrgeilves!”

The government program, if elaborated and implegeeroperly, will support families and

help a lot of children to stay with their birth pats and avoid adoption. Then, abandoned

children’ rate will decrease.

2. Ratification of Convention on Protection of Chitlren and Co-operation in Respect of
Intercountry Adoption, 29 May 1993

The Hague Convention on Protection of Children &bperation in Respect of
Intercountry Adoption was adopted on 29 May 1998 antered into force on 1 May 1995. It
has as its principal objectives:
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“(a) to establish safeguards to ensure that intertg adoptions take place in the best interests
of the child and with respect for his or her fundgutal rights as recognized in international law;
(b) to establish a system of cooperation amongsttr@cting States to ensure that those
safeguards are respected and thereby prevent duetadn, the sale of, or traffic in children;

(c) to secure the recognition in Contracting Statbsdoptions made in accordance with the
Convention™®

The Hague Convention was designed to set up aanesh for international cooperation
to give practical effect to the provisions relatitg intercountry adoption. It provides for
responsibilities and tasks to be shared betweerStages of origin and the receiving States,
according to their organizational diversities amadional legislation. One of its basic premises is
that adoption is a social and legal measure for gh@ection of children. Consequently,
procedures for intercountry adoption should ultehatbe the responsibility of the States
involved, which must guarantee that adoption cpwads to the child’s best interests and
respects his or her fundamental rights. Thereftbhre,Parties to the Convention are obliged to
establish a Central Authority. The introductionsoich a high-ranking and unique intermediary
makes it possible to clarify the international dhéin adoption procedure and, thus, to encourage
international cooperation, so as to combat morecaffely the trafficking of children. This
cooperation between receiving States and Statesrigin is a real ground of the system
implemented by the Convention, establishing joasjpponsibility of the two countries involved in
an international adoption procedure. This coopenadilso implies that an adoption issued in the
country of origin is automatically recognized iretteceiving countfy. The table below shows
how Central Authorities of Sending and Receivingt& cooperate with each other.

First, the state of Origin establishes adoptabditthe child according to it national law.
Simultaneously, the Receiving state establishegbélty of the prospective adoptive parents.
Second, the state of Origin provides the prospeddoptive parents and the child a matching
period. Third, the Receiving state persuades itaBility and positive match of the parents and
the child. Fourth, the state of Origin takes aislen to place the child with the prospective
adoptive parents and the Receiving state issuesaand the residence permit for the child. Here
the state of origin, according to its legislatiomay transfer the child to the Receiving state for
the probation period. If it is successful, an adwptollows on the territory of this state. The
state of Origin will recognize this adoption. et state of Origin does not require the probation

% Convention on Protection of Children and Co-operein Respect of Intercountry Adoption dated 29yMa93,
Article 1.

®Adoption Between Hague and Non Hague State Pattiesnational Reference Centre for the Rights bifdZen
Deprived of their Family, April 2007, available at
http://www.iss-ssi.org/2009/assets/files/themédicis-sheet/eng/34.Clh%20vs%20non%20clh%20eng. pdf
(accessed 26 March 2010).
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period, the child is adopted on the territory of t#tate of Origin and the Receiving state will
recognize the adoption.

Role of the Central Authorities under the Hague Comention on Intercountry Adoption®’

Central Authority of Central Authority of
Country of Origin Receiving State
. Establishing eligibility
Establishing and suitability of
adoptability of the prospective adoptive
child parents
v Approval of match by
Matching child and » prospective adoptive
family parents. Issuance of entry

/ visa and residence permit.
Decision to place child

with prospective

adoptive parents
P P Transfer of
il child to the
: Receiving .| Recognition of
Adoption state | the adoption
Transfer of child to the Placement of child for
Receiving state > probation period.
Measure in case of
adoption disruptiol
Recognition of v

A

the adoption

Adoption

It is very important that the Hague Convention $ees that if the adoption took place after the

transfer of the child to the receiving State andppeared to the Central Authority of that State

that the continued placement of the child with grespective adoptive parents is not in the

child’s best interests, such Central Authority thake the measures necessary to protect the
child, in particular:

“a) to cause the child to be withdrawn from the gpective adoptive parents and to arrange
temporary care;

b) in consultation with the Central Authority ofettstate of origin, to arrange without delay a

new placement of the child with a view to adoptimm if this is not appropriate, to arrange

8”7 UNICEF Innocenti Digestintercountry Adoptiondated from 1998, done in Florence, Italy.
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alternative long-term care; an adoption shall rméetplace until the Central Authority of the
State of origin has been duly informed concernivegriew prospective adoptive parents;
c) as a last resort, to arrange the return of lfile,f his or her interests so requir&.”

While the Central Authority is a compulsory bodlye involvement of accredited bodies
is optional. These bodies are private organizatitmsvhich a state delegates some of its
responsibilities, for which they are officially aedited and should be periodically evaluated and
supervised. These bodies should be non-profit azgaans, acting in accordance with the basic
ethics of the Hague Convention, managed and admiad by people who are qualified in
adoption matters and of high personal integrityeyfimust be accredited by their own state, and
additionally, they must be authorized by theirest@d by the other state involved if they wish to
organize adoptions of children coming from thateotstate®®

The Hague Convention essentially recognizes timercountry adoption may offer the
advantage of a permanent family to a child for wheosuitable family cannot be found in his or
her State of Origin®™® This Convention reflects an internationally recomuoed policy
concerning different child care measures and satstle following hierarchy of options,
generally held to safeguard the long-term “besragts” of the child:

e Family solutions -return to the birth family, foster care, adoptiorshould generally be
preferred to institutional placement;

e Permanent solutionsreturn to the birth family, adoption - should beferred to provisional
ones(institutional placement, foster care);

e National solutions -return to birth family, national adoption - shoul preferred to
international one§:

The Kyrgyz Republic was strongly recommended lgrimational experts to ratify the
Hague Convention. The deputy of the Jogorku Ketadhara Derbisheva commented upon this
that the Government of the Kyrgyz Republic is nahking of this Convention so far. The
reason is trite — lack of money. The Conventioruneg creating a Central Authority which will
demand financial inputs, human resources and @dceors. Else, we need our national adoption
legislation to comply with international standamsd the Convention itself, what also needs
expenses. The game is worth the candle and theyKyRgpublic may gain from joining the

Convention.

% Convention on Protection of Children and Co-opersin Respect of Intercountry Adoption dated 29yM&93,
Article 21.

% |bid., Articles 9, 10, 11 and 12.

O lbid., Preamble.

™ bid., Article 21.
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3. Bringing National Legislation in the Field of International Children Adoption in Line
with the Interests of a Children and International Standards
If the Government of the Kyrgyz Republic choosesto@ccede to the Hague Convention, it has
to reform national adoption legislation as soop@ssible. My proposals on reforming the
legislation refer to:

1. Concluding international agreements on internatiadaption

2. Enforcing of the law on adoption agencies, theerising and functions

3. Creating a database system

3.1 Concluding International Agreements on Internatonal Adoption

The Family Code of the Kyrgyz Republic and The &owment Regulation on the Rules
of Placement the Children, Left without ParentakeCdor Adoption by Citizens of Kyrgyz
Republic, as well as Foreign Nationals set tharmdtional children adoption has to be carried
out if there is an international agreement betwienKyrgyz Republic and other state. It was
said above that no agreement on adoption has eeer doncluded, though the competent bodies
had been placing orphans and abandoned childréoreign families for several years. Is it a
crime? Let the Prosecutor Office to examine thsaiégs We have so many children leaving in
boarding institutions and waiting for a surgeryttig impossible to perform here and only
foreign family can help such children. Also there ahildren who are just waiting for someone
who will come and take them away in a new happg. lifhe Government of the Kyrgyz
Republic must hurry and assist those children ti&emiheir dreams come true. As soon as
possible, the state has to conclude an interndtiag@ement on children adoption with the
United States of America, first, because Americhad been the most active adopters before
international adoptions were suspended. Simultasigosuch agreements may be concluded
with other states. Along with national adoptioniséation, the agreements will be an additional
legal basis for sending Kyrgyz children to adoptifenilies abroad. So, an international
agreement on children adoption may include follaypnovisions:
e State competent bodies involved in internationaildcen adoption. There should be an
enumeration of all competent bodies and their dapdmm both sides — from the sending
state’s and the receiving state’s side. From tde sif the Kyrgyz Republic they may be the
Ministry of Education, the Ministry of Foreign Affa, the Ministry of Public Health, the
Prosecutor Office, the Department on Family anddeéin Support and the courts.
e Definition of those children who can be adoptaérnmationally. Actually, the definition that is
in the Family Code and in the Government Regulatsonompletely enough to identify those
children who may find home abroad.
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e Requirements for prospective adoptive parentsn@lwith the requirements which already
have been set by national legislation, there magitiadal provisions to be included. For
instance, prospective adoptive parents must to &eied to each other at least 3 years at the
time of application for adoption, if one of themdhareviously been married and divorced. This
provision is practiced in China. It should be notddht the provision makes sense, because no
one can be sure about these parents stabilitywirfamily relationships.
e The procedure of children adoption. In this parthbparties to the agreement have to specify
all steps. The Kyrgyz Republic has such procednceitasshould not be changed mutch. The only
recommendations here are:
-to make prospective adoptive parents to comeddirgyz Republic for bonding with the child
for 10 day period; and
-to make prospective adoptive parents to comedd<§yrgyz Republic for the court hearings on
adoption.
e Liability of adoptive parents for improper treatmef the child. This part should contain the
provision that the adoptive parents are liabledlouse of their parental rights and bad treatment
of the child according to national legislation bétstate of their citizenship.
e Adoption expanses. This provision will include alate duties charged for completing
adoption. The listed fees may be included into ttacaed to the agreement. It should prevent
corruption in international children adoption sgher
e Post-adoption reports. Both parties to the agreérhave to think of the content of such
reports and the bodies which will sand and recéhes reports on children life abroad. The
content of the post-adoption reports may includie®j photo, and other materials as well as
reports from educational institutions and healtivises.
e Abolition of adoption. The state of origin hasitsure that their children will not be left for
the mercy of fate. For this purposes states-patti¢se agreement may agree that the receiving
state if find that the adoption is no more in thestbinterests of the adopted child, will take
measures for protection him or her. Either of léiving measures could be chosen:
-The receiving state must place children for adwptio other family or to transfer them to a
foster family, or if it is impossible, to place then boarding institution.
-The receiving state returns the children to tbeiginal jurisdiction, i.e. to the state of origior
placing them for adoption or in boarding institutio

The agreement will serve as a legal instrumentdgulation the procedure of adoption
and the post-adoption period. Even the Russianrk&gde, being a powerful state, can not
protect their children adopted abroad without imdional agreement. Often Russian news
informs that Russian children die or are killedtbgir adoptive parents in the United States of
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America. The Russian Federation and the UniteteStaf America do not have this agreement.
The last case with Artem Saveliev showed that thilssR has to conclude an international
agreement on children adoption with this state. Gtnehas been living in the United States with
his adoptive mother for six month. In the beginnofgApril she sent him to Moscow alone,
handing him over “an accompanying letter”. In tedr she wrote that “...The child is mentally
unstable. He is violent and has severe psychopeues/behaviors. | was lied to and misled by
the Russian Orphange workers and director regardirey mental stability and other
issues...After giving my best to this child, | amrgoto say that for the safety of my family,

friends, and myself, | no longer wish to parens tthild.”?

Alina Levitskaya, the director of the
Department of state policy in the area of upbriggiadditional education and social protection
of children, considers that, probably, the Americaother sent Artem to Russia, because she
knew that if she refuses from the boy in Ameridee sill pay him significant maintenance
The Kyrgyz Republic as well does not have inteoral agreement with the major Receiving
state. It is terrible to think what may happen vatir adopted children by American citizens. We
can not let such situations to have place. Theeagent on adoption will be binding for both
parties. So, by concluding such an agreement thgyyRepublic will comply with its own

national adoption legislation and gain a confideincthe adopted children’ best interests.

3.2 Enforcing of the Law on Adoption Agencies, TheiAccreditation, and Functions

The activity of international adoption agenciesnat regulated by national law of the
Kyrgyz Republic. Moreover, as we have found outPart Il, they are mediators and are
prohibited by Article 132 of the Family Code. Biney do work in the Kyrgyz Republic by
authority of the Ministry of Education and Scien&e, the Kyrgyz Republic is standing before
the choice of prohibiting any international adoptegencies’ activity or drafting and enforcing
the law on adoption agencies. If the state is watgyto stop international children adoptions at
all, it should choose the second option. In ordeeltiborate this law, the Kyrgyz Republic may
pay its attention to the practice of the RussiasieFation. The Russian Federation, as opposed to
the Kyrgyz Republic, has both international agresisien children adoption and the criteria for
choosing those adoption agencies which will benadld to work with their children.

The proposed law, first, has to include the aatef those agencies that may be licensed
in the Kyrgyz Republic.

1) The agency has to be a non-for-profit organization.

2 Mihail Smilyan, Mariya RogachevaPpsol - v Shokel2 April 2010, available at
http://www.qgzt.ru/topnews/society/-sudjboi-artenevaljeva-zanyalisj-dva-/300847 .htifdccessed 28 April 2010).
3 Evgenii Fatkin Priemnaya Mat Mogla Otpravit Artema iz SSHA v Rpa€ayas Alimento26 April 2010,
available at http://www.rian.ru/society/2010042&7/825808.html(accessed 28 April 2010).
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2) On the moment of application for a license, thenageshould work in the sphere of
international children adoption at least 3 or 5rgea
3) The agency should have a professional and quabktieff. The stuff has to have a degree in
the field of education, psychology, medicine, aad.|Some of them should have an experience
of working with children.
4) The staff, each separately, and the agency, agahédatity, should never have been brought
to justice for committing crimes against childr@inere should no be any complaints from the
parents who adopted their children through thisxage

Second, the law has to content the functions@ftiency. They may be the following:
1) Preparation of prospective adoptive parents reggrdil aspects of adoption a child from the
Kyrgyz Republic. It is especially important if ailchis in conscious age. Prospective adoptive
parents need to know the culture and the mentalityhich their future child has been brought
up. Being acknowledged with these, prospective tnd®parents will help a child to penetrate to
another culture more easy.
2) In cooperation with the authorities of the Kyrgyegrblic, the agency may be involved in
the accompaniment of the adoptive parents in thate.sfThis accompaniment may include the
services of driver, translator, and lawyer.
3) After adoption, the agency along with the sociarkers of the place of residence of the
adopted children will reveal the facts of improgezatment of these children, if any, and
immediately inform the Ministry of Education andi&twe.

Third, the law on adoption agencies has to foresability for breaching national and
international law on adoption, including this lamdainternational agreement on children
adoption.

By implementing such a law, the Kyrgyz Republiclwgéin assurance in the activities of

the international children adoption agencies waglan its territory.

3.3 Creating a Database System

It is very important that a comprehensive systerdaté collection related to children left
without parental care, children in need of adoptiemd domestic as well as foreign prospective
adoptive parents are put in place. Actually, thebase is foreseen by national favbut it still
needs to be implemented. For these purposes weédskimow exactly how the data on children
and prospective adoptive parents may be colle&etlow is the scheme of the data gathering

that was drafted by me.

" Family Code of the Kyrgyz Republ}& 201dated 30 August 2003, last amended 17 July,28di@le 127.
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Let me explain how this scheme works. AccordingAtticle 127 of the Family Code,
officials of educational, medical, social welfare and temporeesidence institutions and
individuals should impart the data about childreft Without parental care to the department of
family and children support, which is situated @ place of finding of these children. Also,
domestic individuals wishing to adopt a child mayplg to the department of family and
children support situated on the domiciliary of adoptable child. If the department of family
and children support is in Bishkek city, it trarrsféhe data on children and prospective adoptive
parents to the Central Authority’s Database, akoit the case if the department of family and
children support is not located in Bishkek cityarnhit transfers the data to the state district or
town administration. In its turn, the state digdtoc town administration submits the data to the
state oblast administration. The state oblast adtn@ion can only feed the data received into
the Database system, it will not able to operate ghistem. On this stage the state oblast
administration has a limited access to the Datall@sasequently, if there are seven oblasts in
the Kyrgyz Republic, there should be seven limdedess Databases for each oblast. Finally, the
data inputted by the state oblast administratiolh e reflected in the Central Authority’s
Database. Foreign prospective adoptive parentsapplly for a child adoption directly to the

Central Authority, i.e. to the Ministry of Laborpiployment and Migration.

The scheme of collecting the data for Database

Officials of
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By creating the Database, the Kyrgyz Republic alivays know exactly how many
children left without parental care we have and howany children were adopted both

domestically and internationally.

4. Conclusion

So happens in our society that the adoption diild does not meahe approval of others.
Adopting a child with disabilities or any other eése is not welcomed at all. Therefore, children
left without parental or relative care are doomediving in children boarding institutions until
their adolescence. The Kyrgyz Republic ratified @ortion on the Rights of the Child, where
Article 21 stands for international adoptions, baly if it is appropriate for “the best interesfs o
children”; promised in Article 16 of the Constitoni that “.. family, fatherhood, motherhood and
childhood —are the subject of care of the wholdesp@and preferential protection by law...”;
and adopted the Code of the Kyrgyz Republic ondzéil, where Article 26 voiced that “Every
child has the right to live in family...” It seemsathin our state the area of children rights is
perfect. Indeed, so it is: adoption legislationrmpodes the right of a child to be raised in family
even if it is an adoptive one; but there are stiine omissions in law, the imperfection of the
adoption system and corruption do not allow neddiden to be with new families as soon as
possible.

In the light of the April events we would bettéos relying on the state and start helping
these needy children all together. Surely, thetgetdelp that may be is to place the children left
without parental care in homes of the Kyrgyz ciigeand give them care and love. The main
priority in our society should be an inadmissililitf children abandonment and it has to be the
main direction in the children rights protectiorear For this purpose there should be a proper
family upbringing. However, the main thing we shibuwlo is to start with our own families:
humaneness, kindness, responsibility — these arquhlities that should be built into a man by
his/her family. Children are to be raised undemitagn not only the meaning of these qualities,
but also their true nature. Then, family ties Wil stronger.

As regards international children adoptions asraditive care measure, the Kyrgyz
Republic can and should regulate this system iagdioth a free market in this area and a
complete ban on adoptions. Actually, we have thechaeism of international children
adoptions; it just should be started correctly. Wave found out that international adoptions
often were carried out with significant violatioasthe rules prescribed by the law. First of all,
the adoptions were undertaken by wrong state b8dgond, international adoption agencies
were involved, though they are prohibited by lemisih. Third, prospective adoptive parents
ignored the requirements of bonding with their fatahild and taking participation in the court
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hearings. The outcome is that national legislaneeds to correspond to those international
adoption’s provisions the state subscribed to.rivational agreement on adoption, the Law on
adoption agencies, a database system and ratficafithe Hague Convention — these are the
ways for changing the lives of children left withqarental care for the better. In conclusion, |
would like to adduce the words of the Pope Johrd Pauhich in the best way possible reflect

the sense of this work: “As the family goes, sogythee nation and so goes the whole world in

which we live.”

> Anyara-AphorismsFamily Life, available at_http://koti.mbnet.fi/neptunia/retafifamilyl.htm(accessed 3 May
2010).
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