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Introduction

Actuality

The present research paper is devoted to a versesting legal category of Civil Law called as an
“abuse of right”. The institution of abuse of righds its roots coming from Roman law, it was
studied by European lawyers starting from XVIII tey, and came to Russia and Kyrgyzstan
much later. Today this legal institution becomesubject of interest not only to scholars, but to
lawyers practitioners as well, which shows the gngw‘popularity” of this article in practical
application.

So, what is so particular about this topic? Whit isecessary to talk about it? When do we
talk about abuse of right?

Even though there are numerous works of scholatdavyers devoted to this topic, many
issues still remain uncovered. The only articlet tia¢ks about the abuse of right in the Kyrgyz
legislation is article 9 of the Civil Code of theyt§yz Republic called “Limits on Exercising of
Civil Rights”. This article, unfortunately, doestrmrovide for the very concept of abuse of right, i
lacks clearance concerning its forms, respongybaihd etc. As a result of this ambiguity we have a
difficult practical application of this norm. Moreer, because of the absence of the proper
understanding of this article judges when decidoages are left one-on-one with their own
discretion.

Abuse of right is also a subject to various dispuimong scholars arguing on everything
starting from the propriety of the term “abuseight”, the concept of abuse of right, its formsdan
finishing with responsibility. Probably becausetloé¢ existing debates, our legislation still did not
come up with the ultimate concept, forms and resjality of this interesting legal phenomenon.
Abuse of right is all about exercising of persas#bjective right that a right holder has. Any parso
has his own subjective rights, for example, righbtiild a house, right to open and enterprisetrigh
to listen to the music and many others...

Abuse of right occurs when an individual while reialg his subjective right somehow
violates the interests of third parties. The corgrsial part here is that the behavior of this
individual is formally legal; he is not violatinhé positive law, but objectively harms third pastie
Here comes another problematic issue: article d@fCivil Code of the Kyrgyz Republic is about
the limits of exercising the rights, but in realitiiis article says nothing about the limits, gtjdoes
not establish them. Because of this it is harddteghat an authorized person has violated the law
since his behavior looks legal. The same situata&rs place with the concept of abuse of righ, it

forms, and responsibility. Every single point ofthrticle needs to be interpreted deeply sinceethe



is no unified approach worked out so far. All theseovered and problematic issues show that
there is a real necessity to have a legal researcthis topic.

Taking into consideration circumstances mentionbedva the purpose of the present
research paper is to thoroughly analyze theoregicdlpractical application of article 9 of the Civi
Code of the Kyrgyz Republic, to find out existingpg that have not been resolved yet, look for
cases of abuse of right in entrepreneurial actiatyd suggest the common criteria characterizing
the abuse of right as a separate legal category.

The importance of this work is determined by theemze of any sources in the Kyrgyz
Republic dedicated to this topic, except court ficac Since our courts do not have the proper
understanding of this legal category, the generiéér@a characterizing the abuse of right that |
suggest will help the courts to differentiate beswabuse of right and other legal categories.

The part of the work concerning the cases of almfiggght in corporate regulation issues
had its approbation in the competition announcedbjjkova & Associates law firm in 2009,
where the importance of issues raised in the antiels noted and recognized.

Methodology of research.

While working on the present research | have usech smethods as deduction, analysis,
comparison, systematic approach.

Literature review.

Talking about the sources | used, | need to mentiahthe majority of sources that | relied on were
Russian sources. Unfortunately, | could not fingg aource about abuse of right in the Kyrgyz
Republic, except the court practice that | havetalkom legal database.

Normative legal acts that | was permanently workimgh is the Civil Code of the Kyrgyz
Republic, part | and part II, Civil Code of the Ris Federation, the Law of the Kyrgyz Republic
“On restriction of monopolistic activity, developmteand protection of competitioh”

During the work on the present research paper ¢ liged numerous sources that served as &
theoretical basis of my research. These sourcebaoks, commentaries, periodicals, analytical
articles, dissertations, and electronic articles tiound in Internet.

With regard to the empirical basis of researalsdd court cases of the Kyrgyz Republic and
judicial practice of Russian Federation.

Structure of the work

The work consists of introduction, two chapters timake the main body of the work, conclusion,

and bibliography.

! The Law of the Kyrgyz Republic “On restriction of monopolistic activity, development and protection of
competition” from April 15, 1994 Ne 1487 — Xll, last amended by the Law of the Kyrgyz Republic from April 29,
2009 Ne 134.



The paper is, basically, divided into two big ceap, where the first chapter covers
theoretical base of the problem of abuse of right] the second part that talks about abuse of right
in entrepreneurial activity.

So, the first chapter is called “Theoretical aspedtthe problem of abuse of right” which is divide
into three paragraphs.

The first paragraph discusses, mainly, the probleoncerning the propriety of the term
“abuse of right”, the problems concerning the conad abuse of right, its essential elements such
as subjective right and its limits, comparative lgsia of tort and abuse of right, and finally, the
criteria that 1 underlined as characteristics afs#bof right.

Second paragraph talks about the negative conseesighat can happen when a person
abuses his right. It covers such issues as naftuderoal of judicial protection as a sanction for
abuse of right, obligation to reimburse the damamepossibility of deprival from subjective right
as well as forcing to perform some activities asaaction for abuse of right.

Third paragraph completes the first chapter andlegoted to forms of abuse of right
established under article 9 of the Civil Code @& Kyrgyz Republic. This paragraph analyzes three
forms of abuse of right which are chikane, abusggbit in other forms, and abuse of right related
to competitive issues.

Second chapter of the research paper is writtesutabbuse of right taking place in
entrepreneurial activity. It also consists of thpgagraphs divided depending on the nature of
activities.

First paragraph is talking about abuse of rightanporate relations providing examples of
corporate violations in Kyrgyzstan and Russia.

Second paragraph provides for examples of abusiglaf in banking activity based on
examples of Russian federation.

Eventually, the last paragraph is describing pmoiatic moments concerning contractual
relations. Particularly, it is about invalidity obntracts linked to abuse of right, and the analg$i
Kyrgyz court cases concerning contractual abuseiglof

In my conclusion | summarize my findings, indicati the problematic legal issues
concerning the practical application of the catggof abuse of right, its concept and criteria,
peculiarities of this legal category in entrepraraiactivity.



Chapter I. Theoretical aspects of the problem of alise of right in entrepreneurial activity.

8 1.1. The concept of abuse of right.

Today the institute of abuse of right is not weilldsed and developed in the legal theory,
and this is why its application on practice causasch controversy. In particular, these
problems occur because of the absence of the wergept of abuse of right in the theory of
law, the lack of qualifying criteria of “other foish of abuse of right, as well as the absence of
concrete boundaries which would draw the line betwean individual's exercising of subjective
right and violation of third parties’ interests.

Meanwhile, there is a considerable number of warkglifferent scholars and lawyers
practitioners devoted to this topic, so to say tthas institution has not been studied, is
unnecessary, but despite this, many issues stikhire unresolved.

So what shall we understand under the abuse df’righ

There are many disputes in legal theory about teeriety of the term "abuse of right".
Some scholars argue that the very notion of “almigeght” is controversial itself , because in
their view, since a person in his behavior has goegond the content given to him by a
subjective right, to that extent he cannot be mg@uas the person exercising his right

Thus, according to M. Agarkov, the exercise ofghtricannot be wrongful. In particular, he
wrote that those actions that are called as abiusght, in fact, are committed outside the limits
of the righf. M.V. Samoilova noted that it is impossible to &a wrongful exercise of the
right* O.A. Porotikova objecting to them, writes that t@rms of the rules of linguistic logic
" abuse of right " does not contain internal caditaons ... Shelf anything to harm yourself or
others means to draw a good tool for a bad purfibse.

Also in her paper "The problem of abuse of subyectivil right* O.A. Porotikova suggests
that the internal contradiction contained in theximt gives food for various speculations. In
particular, as an example, she leads the viewsffefeht authors on the application of the term
"abuse of right". For example, some authors argneghe impossiblity to abuse something that

is given to you as a legal possibility. Others gayabuse means to act unlawfully, and then is it

? GRIBANOV V.P.FREDELY SUSHESTVLENIYA | ZASHITY GRAZHDANSKIKH PRAV(1972).p. 40.

% Agarkov M.M. Problema Zloupotrebleniya Pravom v Sovetskom Grazhdanskom Prave, 6 1zvESTIYA AN SSSR
427(1946). (Quotation is taken from’BANOV V.P.PREDELY SUSHESTVLENIYA | ZASHITY GRAZHDANSKIKH PRAV
(1972).r. 40)

* SamoilovaM.V. Pravolichnoy sobstvennosti grazhdan SSSR: Avtoref. dis... kand. yurid. nauk. L., 1965.11.
(Quotation is taken from BBANOV V.P.PREDELY SUSHESTVLENIYA | ZASHITY GRAZHDANSKIKH PRAV (1972).P.
40)

® PorotikovaO.A. Problema zloupotrebleniya subyektivnym grazhdanskim pravom. P. 18.



possible to have a wrongful subjective right®t me disagree with this position, because |
believe that abuse of right is not about the wrahgtibjective right as such. The subjective

right in content, presenting a range of rightsa imeasure of freedom of a person that initially
does not contain anything illegal. This wrongfuhdact of a person, which appears in abuse of
right, is manifested not in the content of the sabye right, but at the stage of its exercising.
Based on this, | think that views of those autheh® explain the abuse of right, through the

content of a subjective right, and not througheitgrcising are misleading. Apparently, these
authors consider the subjective right as sometexigemely positive, and therefore it is not

possible, in their view, to abuse the right thagiien to a person by law. In fact, according to
O.A.Porotikova, subjective civil right in the praseof its exercising, without changing the

undeniably positive content, is well suited for tioée of a mean that an individual may use to
harm other§

M.l. Baru, on the contrary, believes that the t8atouse of right" has a right to exist since it
illustrates such relationships existing in realithere a holder of right allows unauthorized use
of his right, but it "always looks as based on ljsttive right®,

One group denies the legitimacy of the term of &baf right”, completely replacing it with
the notion of "tort", while others believe that whdhere is an offense, there is no place for
abuse of right; others consider abuse of righttartcas similar legal categorfeg\nother group
of authors considers it acceptable to use the taimse of right" only for scientific needs,
believing that its inclusion into legislation woulde superfluous. This point of view is
motivated, in particular, by the fact that "abud$eioil rights is exhaustively governed by the
rules of contractual liability™ In my opinion, such view over the problem of abo§eight is
more than narrow. If to follow the logic of thesetlzors, the abuse of right occurs only in
contractual relationships, while, in fact, abuseigiit arises in different spheres, which are not
always governed by the rules of contractual ligili

Another view was expressed by N.S. Malein, who tjoesd the necessity of this legal
institution. In his opinion, abuse of right covel®se cases where an authorized person acts
within the boundaries of his subjective right, bees such forms of its realization that somehow
go beyond the limits on the exercise of the rigigtablished by law. The problem here is that
there is a contradiction between "whether a peessia within the boundaries of a subjective

® Porotikova0.A. Problema zloupotrebleniya subyektivnym grazhdanskim pravom. P. 18.
7
Id.
8Baru M.I., O st.1 Grazhdanskogo Kodeksa . 12, SOVETSKOYE GOSUDARSTVO | PRAVAL18 (1958). (Quotation is
taken from @IBANOV V.P.FREDELY SUSHESTVLENIYA | ZASHITY GRAZHDANSKIKH PRAV(1972).P. 40)
° Yudin A.V. Zloupotrebleniye grazhdanskimi pravami v grazhdanskom sudoproizvodstve//provided by “Garant”
IS.
12 YEMELYANOV V.1. Razumnost, dobrosovestnost, nezloupotreblenoye grazhdanskimi pravami.P.60.



right belonging to him" or still "goes beyond thmits established by law". If the first one takes
place, it follows that the person is not abusing tight, in the case of the second, if the person
goes beyond the limits established by law, a petssnmits a toft. Not seeing it possible to
merge these two cases, the author believes thatlélaeof abuse of right has not received any
convincing justification in modern literature.

At the same time, | believe that the term "abuseiglit" has a right to exist, since it
describes the phenomenon in which the authorizesopeuses his subjective right in order
abuse and cause harm to the interests of thirdepait follows, that it is possible to abuse the
subjective right , which no doubt, carries onlyiggs character. | sympathize O.A.Porotikova
in the sense that in elucidating the concept otisabof right” we should not “break” the term
“abuse of right” and consider separately “evil” dnight” since the abuse of right is a definite
act which is necessary to explain by the presehteecspecific defining characteristics, and not
through the linguistic and philosophical interptieta‘2.

In the light of existing controversies about théidity of the term "abuse of right", yet most
authors acknowledge the special role of the cayegbrabuse of right and necessity in its
development; some of these authors interpret theeg of this category too broadly, assigning
to it, not only abuse of any subjective right, Bhtise of power as wéll

But, in addition to the debates about the corregiieation of the term "abuse of right",
there are also many disputes among scholars amtitior@ers regarding the definition of the
very concept of such an interesting legal institutas "abuse of right". In light of the existing
differences in opinions | suggest to consider thrkous definitions of the term "abuse of right”,
developed by scholars.

One of the first scholars who proposed its de@inibf abuse of right was Gribanov V.P. He
understood abuse of right as "a special type oftacommitted by a person empowered in the
exercise of right belonging to him, associated wiitb use of specific unlawful forms falling
within a permitted general type of behavibt.Basically, he meant that abuse of right is the
behavior of an authorized person that formally Bé&dgal, but in reality such a conduct of the
authorized party violates the interests of thircspas.

Quite a big number of scholars identify abuse ghtrito a special type of a tort. Thus,

Lomakin D. argues that abuse of right is a spag@ of tort, since the commission of acts that

"' Tokarev D.O Zloupotreblenii Pravom v Otnosheniyah KommercheskikhOorganizatcii, 4 KHOZYAISTVO |

PRAVO 126(2008).

2PorotikovaO.A. Problema Zloupotrebleniya Subyektivnym Grazhdanskim Pravom//provided by “Garant” IS.
13 MALINOVsKIl A.A., Zloupotrebleniye pravom. P. 39.

14 GRIBANOV V.P.PREDELY OSUSHESTVLENIYA IZASHITY GRAZHDANSKIKH PRAV (1972).P.63.



fall under this qualification is nothing more than violation of statutory prohibition%

O. Sadikov defined abuse of right as a tort (whsch non-contractual breach), and as a breach
of terms of an early signed contract or of a uaitalt obligation®. But, despite the big number
of supporter¥ of this concept, there are scholdr@awyers practitioners as well) who do not
identify abuse of right to torts. Due to the fdwttthis issue plays a crucial role in the defomiti

of abuse of right, | consider it necessary to disduoth positions.

I will start with the position of those authors who not identify abuse of right to torts.
V.A.Belov, maintaining this position, challengea tbpinion, proposed by I.A. Pokrovsky, who
said that "abuse of right is nothing more but &'tbtn particular, V.A. Belov explained that the
whole complexity of the category of abuse of rightprecisely the fact that a person acting
under his subjective right formally does not vielainother person’s rights. Exactly this feature
makes abuse of right distinguishable from otheegaties: since a person does not step over the
established limits of his right, and operates wittiem, then the injury caused by abuse of right
is a consequence of lawful actions and, therefocmanot be a tort. Consequently, the scholar
notes that he harm caused by a tort and the hesultirey from abuse of right have a different
naturé®.

Not agreeing with this view, opponents prove thenidy of a tort and abuse of right
through the analysis of the constituent elements @brt. Thus, any tort must contain the
following main elements: wrongfulness of the abg presence of damage, causal relation of a
wrongful act with injury caused, and the guilt of jurer. For a more convenient method of
analysis | suggest to examine the elements ofthoolugh subject, object, subjective side and
objective side, respectively.

Talking on the subject, it should be borne in mihdt only an authorized person can be
considered as a subject of abuse of right, whogsses some definite subjective right. Abuse of
right can only take place in the abuse of the cand not someone else's subjective right. This
moment is a significant one because there are cagasctice where courts refuse to qualify
actions of a person as abuse of right, if it waal#shed clearly that the person did not actually
abuse his right, but just was not fulfilling histigs™.

> Lomakin D., Ot Korporativnogo Interesa Cherez Zloupotrebleniye Korporativnum Pravom k Korporativnomu
Sooru, 2 KORPORATIVNYI YURIST (2006).
16 sadikov O, Zloupotrebleniye Pravom v Grazhdanskom kodekse Rossii, 2 KHOZYAISTVO | PRAVO 38(2002).
7 porotikova O.A,, Yatcenko T.S., Gribanov V.P., Izbrekht P. and many others.
% Belov V.A., Ibragimova M.V. and others.
i:BELOV V.A., AKTUALNYYE PROBLEMY GRAZHDANSKOGO PRAVA(ZOOZ).P.462.
Id.
L porotikovaO.A. Problema Zloupotrebleniya Subyektivnym Grazhdanskim Pravom. P. 63.



This issue was also raised in the draft Conceptmmmovement of the general provisions of
the Civil Code of the Russian Federation, whergas suggested that the Russian article about
the limits of exercising civil rights was amendeithwinadmissibility of abusing the dutfés
Meanwhile, this draft Concept provides no clarifica on that proposal.

The mere possibility of abusing the duties is disdlby scholars. Thus, commenting on a draft
Concept Prikhodko, in my opinion, correctly pointedt that it is hardly possible to abuse a
duty, since the duties are either performed or pmformed, or performed improperly. A
person, who has certain duties, has no right nexézute them, and this is why he cannot abuse
thent®. Moreover, the article in question refers onlycases of abuse of right, and there is
nothing mentioned about the abuse of duties. Elelthat there is no need for such amendment
for one more reason: cases where a person impyogperiorms his duties exhaustively explain
why the obligation was not fulfilled, and it is agwatted with other external or internal factors,
but certainly not with abuse of right for perfornsanof duties, which simply does not exist.
Duty is always understood as something mandatoriclwimeans that a person who has
undertaken the obligation should take certain astio its execution, it "should" and therefore
has no right not to execute it.

When interest performs as an object of infringemenorder to recognize the exercising of
right as illegal, it is necessary that this inténssdirectly protected by normative legal acts.
Otherwise, the actions of an authorized persor sbabe deemed as illegal

The most difficult issue is the objective side. $dsupporters who identify abuse of right to
torts consider the actions of an authorized pem®rillegal. The behavior is illegal when it
violates the prohibitions imposed by the rule afda The prohibitions in the case of abuse of
right must be referred to the limits on exerciseiwgil rights, established in article 9 of the Civi
Code of the Kyrgyz Republic, which, by the way, aot defined at all. In the situation of abuse
of right the actions of an authorized person armédly corresponding to the exercising of right,
where “formal correspondence" implies corresponddndegal norms. In our case, the actions
of individuals, are consistentith the legal norms, and therefore do not vioktg prohibitions.

That is why, | think, it is inadmissible to equatkuse of right with torts. Any tort is always

%2 Point 2.3. Proekta o Koncepcii Sovershenstvovafipahikh Polozhenii Grazhdanskogo Kodeksa Rossiyskoy
Federacii.

% Prikhodko I., Koncepciya Razvitiya Grazhdanskogo Zakonodatelstva: Spornyye | Nereshennyye Voprosy, 9
KHOZAISTVO | PRAVO13(2009).

24 porotikova0.A. Problema Zloupotrebleniya Subyektivnym Gazhdanskim Pravom. P. 63.

%5 \VENGEROVA.B., TEORIYA GOSUDARSTVA IPRAVA (2000).P.463.



directly?® violates the established bans, and there can beutnts, because there is the presence
of some definite interest, protected by law, thisr@a ban on outrages upon this interest, and
accordingly, any actions aimed at the violationha$ prohibition would be unlawful.

A little different situation occurs in the abuse rgght: there is no direct violation of the
prohibition, because the person is exercising higestive right in his own will and in his own
interest, which is also protected by law. Moreover,the presence of wrongfulness there must
be the breach of a specific limit. It was notedieathat the content of article 9 of the Civil
Code of the Kyrgyz Republic does not provide armgacllimit, and then we can fairly raise the
guestion: "Whether it is possible to recognizedbgons of an authorized person as wrongful if
the specific legal norm does not set any cleartdéingoing beyond which would result in abuse
of right?". | think no, because an authorized penmsay not even know that while exercising his
subjective right, he somehow crossed the line. W& boundary limits are clearly established
by law or limits on exercise of civil rights aresally defined in article 9, | think, it is incortec
to attribute actions of an individual to illegalem

Further, any tort constitutes a wrongful act whiohy be exercised either in the form of
action or inaction. As for the abuse of right, éegislation prohibits the exercising of actions
aimed at causing harm and does not mention any#bogt inaction. Consequently, it is wrong
to recognize a person’s inaction as abuse of rigidr example, there were cases on practice
when the requirements of a creditor to a debtoceomnng the return of loan were established as
abuse of right on the basis that the creditor didask the return of his loan immediately after
the breach took place. The court said that theitoréslactions performed abuse of rights since ,
in the view of the court, the creditor on purpogkrbt sue the debtor in order to claim for more
money. | disagree with such a decision of the ctatause the creditor's behavior makes
inaction, and no action. Also, there is no requeatnthat a creditor immediately sues the
debtor, since both parties are aware about thdigailbns and the debtor knew in advance
about forfeit for breach of duty to return the laamtime. The parties are in equal position and
there can be no abuse of right performed as irtioraby creditor, since it is a subjective right
of a creditor to ask for return of his money at éinye he wants. The same point of view was
proposed by O.A. Porotikova, who explained thatdse of inaction a person refuses to exercise

his right, which nevertheless does not entail #renination of right. If a person refused to

28 2brekht P.A. Zloupotrebleniye Grazhdanskimi Pravami v Sfere Predprinimatel skoi Deyatelnosti (avtoreferat
dissertacii na soiskaniye uchenoi stepeni kandigatialicheskih nauk) (2005), available at
http://www.law.edu.ru/script/cntSource.asp?cntiD8AM9741

10



exercise his right, then there is no possibilitcdmse harm by means of the right, accordingly,
no abuse of right can take place in such situatidvioreover, if taken literally, the term "abuse
of right", is understood as the use of law fol,etie verb "use" already implies nothing more

but an action.

Due to the fact that the limits are hardlyedetinable, O.A.Porotikova proposes to use harm
caused to third parties as an interim indicatowadngfulness (except the cases where causing
injury is permitted by laviy.

An essential indicator of any tort is the preseat¢he harm caused. Harm can be either
proprietary or non-property, taking place in coatwal and non-contractual relationships as
well. In abuse of right, in the case of chikanesr¢éhis a ban on exercising of actions aimed
exclusively at causing harm to third parties. Thadter is about the intention to cause harm, but
the article does not necessarily presuppose treteexie of harm, although there is a duty to
compensate the dam&ge

Although that article only talks about the intentito cause harm, A. Lukyantsev believes
that the presence of harm is required. In his viéan authorized person was acting with only
aim to cause harm to another person, and for s@ason this aim was not achieved, his
intentions remained known only to him. Consequentlyorder to protect his violated right the
injured person of abuse of right must prove thestexice of harfi. Such point of view cannot
be fully supported by me. The first reason whythiat the rule of law speaks only about an
intention to harm which, in turn, implies the pdsidly of the injured persons to sue for the
protection of their rights already at this poinhelsecond reason follows from the first and is
connected with the purpose and nature of the pielibiting the abuse of right. The article 9
was included into the Civil Code of the Kyrgyz Rbpa with the purpose to protect the rights
of injured persons, to prevent situations of abusfesghts, and is of a particular preventive
nature. If we follow the logic of the author, tiggeventive mechanism would be "paralyzed" if
injured persons will be able to file suits onlyeafthe harm is caused. It turns out that the
injured person, already knowing that his rightseveiolated by actions of an authorized person

must wait until there is the mandatory presendeaoin, which is wrong, in my opinion.

*” porotikova O.A. Problema Zloupotrebleniya Subyektivnym Gazhdanskim Pravom//provided in “Garant” IS.
28

Id.
» The question concerning the compensation of damagekscussed in paragraph 1.2. which is devoted to
consequences of abuse of right.
30 Lukyancev A., Yatcenko Tlchet Fakta Zloupotrebleniya pravom Pri Grazhdansko-Pravovoq Otvetstvennosti v
Sere Predprinimatel skoy Deyatelnosti, 8 KHOzZYAISTVO | PRAVO 123(2003).
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Accordingly, the presence of harm is not a mangatdterion in the abuse of right (damage
may be caused by lawful actions, but its presesceaot required), which, however, is a
mandatory criterion for any tort.

Attention should also be paid to remarks made b&.Belov concerning the harm that
emanates from abuse of right. He said that the ltaused in contractual relationships cannot
be eliminated by repair mechanisms of contractael, loecause there is no violation of the
rights and duties, since the subject is acting iwithe boundaries of his rights. According to
V.A.Belov, there is a paradoxical situation: theule of abuse of rights is harmful, but it does
not entail a violation of the rights and dutiesrtRar, the author continues, such harm cannot be
considered, as a consequence of tort also, sincestan fact, the actual act, carried out outside
the law, while the harm resulting from the abuseigiit, has a different character. Here, the
actions of holders of right are not of factual, bfitegal natur&-

Subjective aspect of torts consists of guilt, whidmes in the form of intent or negligence.
Both of these forms of guilt are present in thesabaf right. In particular, depending on the
goals that a person, abusing subjective rightpisgyto achieve the law determines the forms of
abuse of right. Intent as a form of guilt is masiézl as the intent of an authorized person to
cause harm to a third party (this may be a cashibine), and negligence can result in that a
person abusing the law, may not even know abounéigative character of his acts. It turns out
that guilt is always takes place both in a tort endbuse of right.

Thus, having analyzed the elements of a tort anthgacompared them to abuse of right, |
concluded that abuse of right is not a tort, asatese of right is deprived of the element of
wrongfulness, and there is no mandatory requirerakehaving harm. The absence of even one
of the elements excludes the presence of the Tbw. peculiarity of this institution, which
distinguishes it from the tort, lays in the legaldf actions of an authorized person, which
formally do not violate the limits of exercisingethights. In the case of the tort there is nothing
more but a violation of formal prohibitions, whiek not taking place in the abuse of right.
Furthermore, since Article 9 of the Civil Code b&tKyrgyz Republic does not explain any of
the limits, talking about their violation seems lie wrong, because how can you violate
something that it is not clearly defined in the Paw

As mentioned earlier, the category of abuse oftriglembedded in the face of its subjective
right. Article 9 of the Civil Code of the Kyrgyz Reblic says that actions of citizens and legal
entities intended exclusively to cause harm to lzeroperson, as well as other abuses shall not

be permitted. Although the disposition of this @didoes not allow identifying the concept of

I BELOV V.A., AKTUALNYYE PROBLEMY GRAZHDANSKOGO PRAVA(2002).P.463-464.
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abuse of right, it nevertheless allows discernimg principle of non-abuse of right. It is clear
from the meaning of Article 9 that it is possibte abuse the right only when an authorized
person exercises his subjective right.

Legal regulation of the principle of non-abuse gt is justified primarily by the very
social nature of subjective rights. What shall welerstand under the subjective right®.A.
Porotikova determines the subjective right as tt@pes of personal freedom belonging to a
participant of civil relations, the content of whigives an opportunity to act independently, to
require definite actions from others, and if neaeg$o apply to jurisdictional authorities for
protection of the interests. In his book "LimitsexXercising and protection of civil rights" V.P.
Gribanov pointed out that any subjective right perfs a social value just because only as it can
be exercised to meet the material and cultural ieéthe holder of a rigfit Point 2 of Article
2 of the Civil Code of the Kyrgyz Republic saysttle#tizens and legal entities acquire and
exercise their civil rights in their own free wahd in their own interest. R. lhering, the founder
of the theory of interest, determined a right a&sabtion of strong will, where the will, in turrs, i
always moved by interest. In this regard, | shalgb mention about the concept of subjective
right proposed by G.S. Gambarov who understoodestitsg right as a protected interest in the
form of providing protection initiatives. Thus, tlebjective right and the interest are two
inextricably linked element$ If a person acts in the absence of interest, aeifon goes
beyond the exercise of civil rights and should belified as abuse of right This position
seems unconvincing to me, since it is not cleartwheeant under "absence of interest”. If an
authorized person knowingly commits actions infiggthe rights and interests of third parties
(abuses his rights) everything that motivates lnrdd so is nothing but a personal interest (sort
of personal gain) which is negative in the presmse. Consequently, there is the presence of
interest in this situation is.

Thus, to say that, in the case of abusing perssulgjective right, the person acts in the
absence of interest, while satisfying personal gjoal my opinion, is erroneous. Different
situation takes place when an authorized personotsaware of the wrongfulness of his
actions...If we assume that the author equates sttan¢h the destination of right: in this case

the interest, of course, deals only with the pesigide and, consequently, if a person commits

32 GRIBANOV V.P.FREDELY OSUSHESTVLENIYA | ZASHITY GRAZHDANSKIKH PRAV(1972).P. 17.

* GRIBANOV V.P.PREDELY OSUSHESTVLENIYA | ZASHITY GRAZHDANSKIKH PRAV(1972).p. 17.

3 vasilyev Yu.S.Vzaimodeistbiye Prava i Morali, 11 S)VETSKOYE GOSUDARSTVO IPRAVO 20 (1966).(quotation
was taken from Radchenko S.D. Ponydtisushnost Zloupotrebleniya subyektivnym grazhdansim pravom, 11
JURNAL ROSSIISKOGOPRAVA (2005).

% Zakharov Yu.Yi.Interes v Osushestvlenii Grazhdanskih Prav, 7 ARBITRAZHNAYA PRAKTIKA 17 (2003).
(quotation was taken from Radchenko S.D. Ponyhtsishnost Zloupotrebleniya subyektivnym grazhdansim
pravom, 11 JURNAL ROSSIISKOGOPRAVA (2005).
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an action not according to the destination of lghtr we can talk about abuse of right in this
situation. But if the interest is identical to sudlaterial element, as profit or personal gain, then
the proposed formula of abuse of right can not Uggpsrted by me. Theory of R. Ihering is
guestioned by O.A. Porotikova also, who concludkes tinder the proposed theory, the absence
of an interest will result in the termination ofogective rights, while practice showed that there
are examples where a person possesses a subjagtiyavithout having personal interést

The main problem or the danger about abuse of iggifiat a person, while exercising of his
subjective right, violates the interests of thirdrtges. Moreover, his actions seem perfectly
legitimate, and it is quite difficult or even somne¢s impossible to prove the existence of any
intent in the actions of abusers.

Subjective right, in the view of professor S.S.Adex, must be understood as a measure of
permissible conduct, ensured by legal responsdslibf others, and directed to satisfy the
interests of an authorized per8biThis definition seems fair to me, because S.%sdev while
defining the concept of subjective right did nanili it to the interests of the authorized person
only, the scope that he looked at was much biggerause he explained the subjective right
through the legal responsibilities of others. Thevged definition leads us to the need to
consider the limits of civil rights. The subjectikight of one person can not be unlimited. So, in
order to provide the normal realization of indivadig right in society it is necessary to oblige
every subject to act within the permissible linated not to violate the freedom and interests of
others.

V.P.Gribanov said that the boundaries constitutenaerent part of any subjective right,
since in the absence of such boundaries or linhigs right transforms into its opposite - a
arbitrariness, and thus ceases to be thefigheveloping his idea further, V.P.Gribanov wrote
that the law aims to guarantee and protect thd ierggaests of society as a whole, the rights and
interests of other citizens and organizations thay be affected by the exercising of the right
by an authorized persth Consequently, the state performs as the regulatich by means of
legal instruments influences the subjects of laattirsg out certain limits on the exercise of their
rights.

The limits on exercise of civil rights are estaléid by the legislature to fulfill such tasks as
provision of effective meet of the needs of alljsats of civil relations, avoidance of anti-social
and negative behavior, and the encouragement af beavior of authorized perséhs

% porotikova0.A. Problema Zloupotrebleniya Subyektivnym Grazhdanskim Pravom //provided by “Garant” IS.
¥ ALEKSEEVS.S. OBSHAYA TEORIYA PRAVA (1982). P. 114.
zz GRIBANOV V.P.PREDELY SUSHESTVLENIYA | ZASHITY GRAZHDANSKIKH PRAV(1972).p. 18.
Id.
“0 porotikova0.A. Problema Zloupotrebleniya Subyektivnym Grazhdanskim Pravom //provided by “Garant” IS.
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The issue concerning the limits of exercising aflaights in the theory of law also gives
rise to numerous debates among scholars. The pmnoldethat existing Kyrgyz legislation
prohibits the abuse of right but does not definecdf limits of subjective rights. For example,
Article 9 of the Civil Code is called "The limitsxa@xercise of civil rights”, however, the content
of the article does not entirely correspond tonigene. In particular, Article 9 lists only the
forms of abuse of right, without mentioning anytleé limits of abuse of right, as it is supposed
by the name of the article.

In my opinion, this point is a key one, since theole problem of abuse of right is reduced
to the limits on exercise of the right. Arguingtttleae abuse of right occurs when a person goes
beyond his own subjective right or acts within tineits of his rights, it is necessary to clearly
understand what is the limit of the right in questiso as to accurately determine how to
characterize the actions of an authorized persoasary single case.

During the Soviet era, many scholars consideredirfies on the exercise of the civil rights
as exercising of the right in accordance with itsppse or destination. Thus, according to
professor O.S. loffe, "under the limits of civights we need to understand those limits arising
“from their purpose ..** Professor S.N. Bratus also argued that the liofiexercising the civil
right is "an exercise of the right, which correspsio its destination .**

Scholar V.P.Gribanov, on the contrary, disagredh wiich understanding of the limits on
exercising the rights and says that the limitsiwil cights should not be restricted only to the
destination of the right, they are much broader iastlide, in addition to the destination of the
right other restrictions as well. In this regatuk scholar offers his own classification of limits,
which includes subijective, time restrictions, reswns relating to the manner of exercising and
purpose of the right.

However, V.P.Gribanov, does not deny the fact thatdestination of the right is one of the
most important criteria of the limits of rights,tdoy no means not the only one. In his opinion,
capacity of a person, terms and means of exegcthm rights are other appropriate restrictions
that must be taken into consideration too.

In my opinion, the proposed restrictions do noteatfthe very essence of the extent of the
limits of the rights that are necessary for quedifion of the acts exactly as abuse of right. There
is no doubt that subjective, time or subject restns act as some constraints, but they are

generally recognized and nobody disputes theirraaor example, in order to become a party

*! Quotation was taken fromRBBANOV V.P.FREDELY SUSHESTVLENIYA | ZASHITY GRAZHDANSKIKH PRAV(1972).P.
48.

“21d.

“3 GRIBANOV V.P.FREDELY SUSHESTVLENIYA | ZASHITY GRAZHDANSKIKH PRAV(1972).P. 49.
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to a transaction a person must be capable of uateliag his actions, in order to fulfill the
contractual obligations he must follow the termd @novisions of the contract, and etc. These
are those conditions that serve as an inalienagairement for any legal relation, and this
factor does not allow us to distinguish them amotiger limits. For this reason, determination
of an action as abuse of right requires more sigemincrete limitations.

The classification of limits proposed by V.P.Gribanhas been criticized by O.A.
Porotikova. She argues that in such an approatiere'tare no clear criteria that would
summarize or distinguish these limits among oth&ese is no necessary relationship between a
group of limits and legal consequences of non-campé with them, and there is no priority of
one group of limits over anothéf" In the view of the author, the classificationliofits of the
rights should not include those limits (subjeatdiand subjective limitations), which by their
nature, already serve as features of the conterthefright®. This point of view, | think,
deserves attention since the content of law alréaclydes such boundaries as subject, object,
and etc. O.A. Porotikova examines the limits of resing the rights as a type of legal
incentives, directed to effectively stimulate theul conduct of holders of rights.

In addition, she proposes her own classificationirits, where she divides all the limits
into two classes: universal and special. Univeckads of limits includes those limits that apply
to all subjects of civil relations regardless of type of the subjective right they are exercising,
and therefore have a universal character (univiggsalhese limits include the rights of third
parties, the interests of third parties, and tineedies belonging to the person. The special limits
are considered by O.A. Porotikova as those limitgt have a close relationship with a type of
relation, where the right is being exercised, depenon the specific content of the concrete
subjective right. This class includes such limiés, destination of the right, fairness and
reasonableness, the means and methods of theexigiaising.

Despite the presence of various opinions concerttiadimits on exercising of the right, |
think, that still destination criterion is the fuardental one, because ideally an authorized persor
must use his subjective right in good manner. Eadtjective right has its own aim, content,
and when a person exercises his right he should tfeer interest to achieve exactly that goal
that was meant in subjective right, and this atgualakes the destination, in my view.
Unfortunately, on practice it is not that easy stablish the limits for each right, and therefdre i
is hard to prove abuse of right using destinatioterta. However, comparing to other limits
destination criteria seems to be more universalpliad, but | should say that the science of law

needs further deep of study of limits of rightsicg& now they are indistinguishable.

* PorotikovaO.A. Problema Zloupotrebleniya Subyektivnym Grazhdanskim Pravom //provided by “Garant” IS.
*®1d. at 29.
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Having concluded that the abuse of right does uibt &pply neither to legal acts, nor to the
torts, | have offered the following characteriziogteria of the legal category of "abuse of
right".

First is that abuse of right can take place whemetlis an authorized person, who possesses
some definite subjective right. It is possible buse the right only, and in no way it is possible
to abuse obligations.

Second, it is possible to abuse the right onlhagrocess of exercising the subjective right.
It has nothing to do with the content of subjectingts, but namely with its exercising.

Third, the abuse of the right is always represeagedction, and not as inaction.

Fourth, the abuse of right occurs when exercisih@ subjective right by an authorized
person looks formally legal but is committed wititeint to cause harm to others.

Fifth, the actions of an authorized person can bgvated either by intent or negligence.

Sixth, the harm is a possible, but not the necgsgardition of abuse of right.

The ongoing disputes arising about the legal cajegbabuse of right underline the importance
of legal research that is carried out in this sph&he norm prohibiting abuse of right regulates
a type of particular behavior, directly connectethvexercising of subjective rights, that exists
in our society. Since it is possible to abuse thigexctive right and cause harm to other people it
IS necessary to have a clear understanding of ghe&omenon in order to prevent future
attempts of such abuses. It follows that our legieh needs to clarify certain provisions of
article 9 of the Civil Code of the Kyrgyz Repubiith regard to the definition and forms of
abuse of right. Such clarification will contributeuch to the judicial system of the Kyrgyz
Republic, since it will substantially decrease #mount of judicial mistakes in the cases on
abuse of right.

| extracted the above mentioned criteria from tloeding of abuse of right written in point 1
of article 9 of the Civil Code of the Kyrgyz RepithiIBased on my findings | can define abuse
of right as the actions performed by an authorexson, who exercises his subjective right, in
such a way that his behavior being formally legalates interests of other people. Such
actions can be committed either by intent or negiap. So, if the category of abuse of right due
to its particular nature can not be consideredudlg fegal nor it can be equated to torts, the
reasonable question that arises is the consequenc®sce subjective rights cannot be
unlimited and people abuse their rights there shte mechanisms to influence such actions.
What are the consequences for abusing the persobgctive right? Do they differ from other
negative consequences that a state usually imp&gbaPis the nature of the consequences for

abuse of right?
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§ 1.2. Consequences of abuse of right

Not less interesting in this legal category isidseie of consequences of abuse of right. Due
to the fact that the current legislation does noivjgle a legal definition, criteria of abuse of
rights, and does not determine the specific limitgivil rights, there are problems with the
gualification consequences of abuse of law in themd in practice. In particular, disputes exist
around the qualification of such a particular semctor abuse of right, as a denial of judicial
protection. In addition, scholars also addresddhewing issues: Whether the denial in judicial
protection can be considered as a measure of reigldp? Whether it is possible to refer the
sanction for abuse of right to a relatively-certaanctions? Whether it is possible to force a
person who abused the right, to perform any acimhwhether it will be regarded as a measure
of responsibility? Whether the denial in judiciabfection is similar to deprival of subjective
right?

First and foremost, | consider it necessary toresklthe question of whether the
application of denial in judicial protection (disssal of a claim) is a right or duty of the court.
Paragraph 3 of Article 9 of the Civil Code of thgrfyz Republic establishes that the court may
deny an individual's protection of civil rights, & person has committed chikane, abuse of
rights in other forms, or actions that resultedréstriction of competition or the abuse of
dominant market position. The inaccuracy in thedimy of the article is caused by the phrase
"the courtmay deny", and here fairly raises the question: “Wikahe scope of powers that a
court has? Is it, in fact, the right or the dutytled court? The verb "may"” indicates that the court
has a choice either to deny or not the protectice merson’s rights, and in this case, the judges
would act arbitrarily, guided only by their own jail discretion. A literal interpretation of the
wording suggests exactly this version, otherwisedtticle would have clearly stated "the court
must or should deny”.

In this regard, O.A. Porotikova, in particular, wedhat the denial of judicial protection is
not a mandatory act for judges even if the coudldishes that there is a factual presence of a
tort in the actions of abuser. Also, she states shah wording of this legal norm essentially
means the absence of any sanctions in for abusght.

However, | am standing for the opinion of thosehatg who are inclined to believe that this
article of the Civil Code has a bad wording, whisithe matter of a legal technique. If you
follow the literal interpretation of the articld,turns out that the person, who abused the right,

may stay unpunished, even after the court declai®sctions as unlawftll This must be

*® PorotikovaO.A. Problema Zloupotrebleniya Subyektivnym Grazhdanskim Pravom //provided by “Garant” IS.

*" Quotation was taken from V.V.Pashitgsledstviya Zloupotrebleniya Pravom, 12 ZAKONODATELSTVO (2006).
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wrong, because in such circumstances, the coueslds main purpose which is to render
justice. If the court establishes the fact of abokeight, the court must deny such person a
protection of his rights and there can be no goesif choice.

Furthermore, Article 9 of the Civil Code of the Kgyz Republic is not the only one in
which has perceived a so-called "judicial initiatft?.

Truly, no less interesting is the position of OdiRav, claiming that sanction for abuse of
right in the form of denial of judicial protectiaillows the court to act more flexibly. Namely,
the court may partially or even fully provide thisglting party a remedy if, for example, it is
established that abuse of right (except chikaney partially caused by actions of the party,
referring to abuse of right.

Moreover, the author says that in such cases ofealofi right the court recognizes the
existence of "non-existent” or "excused" abuseigtitr not involving any negative impact on
the person who abused the ritfhThis position cannot be supported by me entirelggree
with O. Sadikov in the place where the court mayge to protect the right partially, on the
basis of that, that the person simply exercisestigective right, and due to the fact that the
limits of exercising the rights are quite vagueqd #me other person contributed to the abuse, the
court may consider these as "mitigating” circumeés. However, | cannot agree with the part,
where the court recognizes the existence of "nast@xt" or "excused" abuse of rights, which
could later give the person a complete defenseourtc In particular, applying the "non-
existent” or "excused" abuse of right the authoth®yway of a "set-off" excludes an abuse of
right as such(since the recognition of "non-existabuse of right is tantamount to saying that
if it never happened), but from such a set-offg fact of abuse of right will not disappear.
Perhaps the author did not accurately set outhaisghts, trying to justify the exemption from
the sanctions of the person who abused the rightust be stressed out that such cases are onl
possible in other forms of abuse of right, as thereo direct intent of inflicting harm, and
accordingly, the person might not even realize tiatactions are harmful to others.

What constitutes a denial of judicial protectiontioé rights? Some scholars talk about the
dismissal of claim. Paragraph 3 of Article 9 of tBil Code of the Kyrgyz Republic read as

follows: if a person fails to comply with the reggiment of non-abuse of right principle, the

“8 Article 320 of the Civil Code of the Kyrgyz Repitbestablishes that if the sum of forfeit is tosgtoportionate
to the damages caused the court may reduce thel afv@enalty. The meaning of this article is toyengt unjust
enrichment of one party at the expense of anotteethe amount of liability shall be the size of ttaenage caused.
Right in this regard V.M.Pashin and S.D.Radchenko argue that it is unlikely that a court afterabsishing the
fact of abuse o right may not reduce the amoumtxoéssive penalty due to its reasonableness. Thagje to the
conclusion that dismissal of claim in such casesilshnot be considered otherwise as the duty o€thet.

%9 Sadikov O, Zloupotrebleniye Pravom v Grazhdanskom Kodekse Rossii, 2 KHOZYAISTVO | PRAVO 46 (2002).
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court may deny protection of an individual’s civigjhts. Denial of judicial protection of the
rights (and not only dismissal of claim) assumes #n sanction could be applied both to the
plaintiff that abused his right and applied to doairt and the defendant, abusing his right, who
was sued by the plaintiff-victim. O.A. Porotikovaipted out that in narrow understanding of
the sanction, in order to deny a judicial protettibere must be a prior recourse to the courts of
the abuser himself, and then the injured personldvbave to wait for a court proceeding
initiated by the injure?.

Such situations must not take place, because fheethperson should be entitled to the
protection of his rights too and, consequently,app the court against an authorized person.
Both the plaintiff and the defendant have an eagortunity to protect their rights. If the
plaintiff is an authorized person, the court ne¢adlsdetermine whether plaintiff's actions
constitute improper exercise of the right, andtiestablishes such a fact the court must not
satisfy the claims of that person on the applicatbone of the remedies listed in Article 11 of
the Civil Code of the Kyrgyz Republic, that is teny the claim. If the plaintiff is presented by
the injured party, then when making a decision,dbert will not take into consideration the
objections of the defendant (an authorized pergangstablishes the case of abuse of right.

Another problem with abuse of right is that wherkmg decisions judges are ofthe left one-
on-one with their own discretion. The resolutiontteé Plenum of the Supreme Court and the
Plenum of the Supreme Arbitration Court of the Rarsg-ederation from July 1, 1996 6.8
“On some matters relating to the application of @igil Code of the Russian Federation”
stated: when making a decision it should be bonneind that denial of judicial protection of
rights is permitted only in cases where the mdtenhthe case indicate a citizen’s commitment
of an action that can be qualified as abuse oftrighparticular, actions that are intended to
cause harm to others.

In the reasoning part of a decision there mustibengeasons for the qualification of plaintiff's

actions as abuse of right (point 5).

Note concerning the listing of reasons is a goodark, although limited for some reasons only
in relation to the plaintiff.

Similar problems exist in the judicial system loé tkyrgyz Republic. It should be noted that
the number of cases with the use of Article 9 @ @ivil Code of the Kyrgyz Republic is not
big, but based on the available cases it can beluded that the judges in making their

decisions do not provide for the grounds that woakplain why they used article 9.

*% porotikovaO.A. Problema Zloupotrebleniya Subyektivnym Grazhdanskim Pravom //provided by “Garant” IS.
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Considering the nature of denial of judigbrotection of rights, certain scholars argued
that this sanction must be considered as a relgptoertain sanction. Given that this view is not
shared by all scholars, | propose to analyze tmetga in the form of denial of judicial
protection.

In theory, a legal norm has three constituent el@s a hypothesis, a disposition and a
sanction. Sanction is a part of the legal norm,cWwhindicates the consequences of its breach or
improper performance, and provides measures d Btfitience on its violators Sanctions, in
turn, are either absolutely certain and relativadytain or alternative. If a sanction has precise
instructions on what penalties should be imposedftenders, there is an absolutely certain
sanction; if for a committed offense the sanctiovolves application of different measures of
state influence, taking into consideration the dyawef the offense, the offender and other
circumstances, it is referred to relatively certsamctions; and finally, the sanction that alleges
the possibility of public authorities to choose aidhese coercive measures, then we have an
alternative sanctiof.

From the definition of a relatively certain sanati follows that it should contain certain
indicator (amount of fines or duration of time ek), which would express the measure, within
which the judges may select one. For example, twwleof the border crossing regime of the
Kyrgyz Republic carries a warning or the impositmran administrative fine in the amount of
one to three thousand estimates (Article 389-2hef Administrative Code of the Kyrgyz
Republic), i.e., the judge has a certain intertaB thousand RP), within which he may imposes
a sentence. In our case, article 9 of the Civil €ofl the Kyrgyz Republic contains no any
analogous intervals, no other options of impactr @avgerson who abused his right, except the
denial of judicial protection.

O.A.Porotikova believes that it is hardly possitderefer the sanction for abuse of right to
relatively certain sanctions only because it is saftable to any of the above typés
Consequently, the sanction for abuse of right enfdrm of denial of judicial protection cannot
be attributed to the relatively certain sanctions.

Further, it is necessary to understand whethedé#meal of judicial protection is a measure
of responsibility and whether it is tantamount afpdving an authorized person of his

subjective right. Before addressing these issuas,necessary to identify the concept of legal

! LeisT O.E., SANKCII | OTVETSTVENNOST PO SOVETSKOMU PRAVU (1981). (Quotation is given from MARCHENKO M.N., TEORIYA
GOSUDARSTVA | PRAVA (2009). P. 576.

*>MARCHENKO M.N., TEORIYA GOSUDARSTVA | PRAVA (2009). P. 582.
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responsibility. Legal responsibility is a measufesiate coercion, applied to the perpetrator
Civil responsibility refers to a measure of stateercion, involving certain adverse
consequences for the offender's property. In amditihese adverse effects are associated with
some additional losses, which the offender woult b® held in the case of omission of an
offensé> the responsibility, expressed in additional hhipls for the offender. This
complementarity is expressed for the offender impensation for damages: losses, damages,
and other property losses in favor of the victim.

The norm of article ¥ of the Civil Code about the limits on exercisecifil rights of the
Kyrgyz Republic is slightly different from the saragicle of the Russian Civil Code (Article 10
of the Civil Code). In particular, article 9 ofetlCivil Code of the Kyrgyz Republic provides for
the obligation of the person who has abused thd tmrestore the position and to indemnify
the losses who is harmed thereby. Article 10 ofGhe&l Code of the Russian Federation, on the
contrary, says nothing about the way on who and kbould pay damages, and whether the
damages should be recovered at all. Due to thenaebs# this provision, Russian scholars have
explained the duty to compensate damages via arajetogt. With regard to the domestic
legislation, the person that caused harm to trexasts of third persons by lawful actions shall
restore the position of the person harmed by cosgierg the damages.

However, | should note that complementary charaastdhese measures does no bear the
nature of civil liability. The latter can occur gnivhen there is a tort, while in this case the
damage was caused by actions that do not expréstdye the positive law. It appears that the
obligation to pay damages may be imposed for timenasigsion of not wrongful actions as well.
As an example, | would like to bring situations whéere is an obligation to compensate the
damages for acts committed in the interest of gbieesons. Actions committed in the interests
of other persons take place in situations wherird frarty witnessing some danger or threat to
the property of another person takes actions irerotd prevent the coming of negative
consequences. Usually such persons are motivatdtdgeod intentions and sometimes such
actions of these people directed to help othersceaise damage as well. Here is the parallel
link with the abuse of right. In both cases thehautzed parties exercise their subjective rights.
Even more so, the actions of the person actindpeniriterests of another person are lawful as
well. Despite this such a person according to lart820 of the civil Code of the Kyrgyz
Republic is also under the obligation to reimbuits® damages caused by his lawful actions.

Consequently, the current legislation establishielgation to compensate the damages for

** MARCHENKO M.N., TEORIYA GOSUDARSTVA IPRAVA (2009). P. 630.
5 Grazhdanskkoye Pravo. Chast Pervaya : Uchebnik / Pod reédK. Tolstogo A.P. Sergeeval (1996). P. 479.
*5 Analogous norms on damages (losses) also exieinivil codes of Kazakhstan and Tajikistan.
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commitment of lawful actions (not only for tortgdnd this is the situation that is very close to
abuse of right.

Scholars also argue over the issue of possibldifab@tion of denial of judicial protection to
the deprivation of the subjective right. Admissilyilof deprivation of a subjective right as a
sanction for abuse of right is supported by a ficgmt number of scholars (V.A. RyasentSev
O.A.Porotikova®). 0.S.loffe and V.P.Gribanov considered deprivaidd a subjective right in
general, deprivation of a subjective right in gehevrith the simultaneous loss of the right to the
result obtained from the improper exercising of tight as an impact of exercising the
subjective right not according to its destination

| think that there is certain logic in the idergdtion of denial of the claim with the
deprivation of the subjective right. If a persommat protect his subjective rights in a court,
then how else he can do it? In this situatiotyrits out that, in fact, a person is really deguliv
of his subjective right. However, | consider thgbexson cannot be deprived of his subjective
right, since he is outside of the protection omlythe period of abuse. If you follow the logic of
the aforementioned authors, it turns out the pevglom abused his right is deprived of judicial
protection at all (forever), and this will neverplp&n, because the right of judicial protection is
an integral part of any subjective right.

| sympathize the view of S.D. Radchenko, who statbdt the position of the
aforementioned authors in relation to the deproratf the subjective right used in conflict with
its destination had to take place in the Sovieill ¢aw, whereas now such a position is more
than vulnerable. Why, because the deprival of gestilie right does not come, neither from the
literal meaning of article 9 of the Civil Code, rfaom the nature and purpose of subjective civil
rights. In fact, Article 9 of the Civil Code of th€yrgyz Republic says nothing about depriving
a person of his subjective right, it is only abaullenial in protection of the right that a person
has abused. | consider it appropriate in this cats to the statement of N.A. Berdyaev who
said that "we do not need the extermination of'¢ha", but rather the enlightenment of "evil".
Evil can be defeated only from within, rather thtére general enforced prevention and
extermination.®® The aim of this article is to influence the wifl @ person in such a way as to

prevent abuse of right by him. Hence, the inclusigrihe legislator measures on deprivation of

>’ Ryasancev V.AUsloviya | Yuridicheskiye Posledstviya Otkaza v zashite Grazhdanskih Prav, 9 SOVETSKAYA
YUSTICIYA 9 (1962). (quotation was taken from Radcher&®., Podedstviya Zloupotrebleniya Pravom, 5
SUDEBNO-ARBITRAZHNAYA PRAKTIKA MOSKOVSKOGOREGIONA. VOPROSYPRAVOPRIMENENIYA (2005).

%8 Porotikova0.A. Problema Zloupotrebleniya Subyektivnym Grazhdanskim Pravom //provided by “Garant” IS.

* Quotation from Radchenk®.D., Posledstviya Zloupotrebleniya Pravom, 5 SUDEBNO-ARBITRAZHNAYA
PRAKTIKA MOSKOVSKOGOREGIONA. VOPROSYPRAVOPRIMENENIYA (2005).

% Berdyaev N.A. Ekzistencialnaya dialektika bojesvego | chelovecheskogo // Berdyaev NQAcheloveke, ego
svobode | duhovnosti: Izbrannye trudy // Red. —do$tNovikova i I.N. Sizemskaya. Flinta(1999). P. 98.
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a person of his subjective right would lose all meg, as "the deprivation of the right excludes
any opportunity for an authorized person to use rhjbt in his own will and interest®
Consequently, based on the meaning of article tAeCivil Code of the Kyrgyz Republic it is
impossible to deprive a person from his subjective rights.

Is it possible to compel a person who abuse right to commission of any act?
The issue of forcing the person who abused hist ighcommit some actions is another
controversial facet of the problem of abuse of tigis it was mentioned earlier, an article about
the limits of civil rights does not allow to exttgarecise criteria or signs of abuse of right from
it, as a result in most cases, the judges in ma#exsions on qualification of actions as an
abuse of rights are often guided by personal discreThis fact is not encouraging, as it
evidences the existing gaps in legislation - tkighe first, and the second is that decisions,
abundant of different interpretation of articlef@twe Civil Code of the Kyrgyz Republic can be
countless.

The issue of coercion to commit actions is a matterdispute among scholars and
practitioners. Thus, K.I. Sklovsky is supportingasition of forcing the person who abused his
right to commit some actions. As an example thén@uts giving a case where the debtor
against whom execution writs have been issued uadean agreement, inherited a house, but
in order to avoid a foreclosure of the house th&aledeclined from accepting and registration
of the house. The Court in this case made a aecfsrcing the debtor to take the inheritance.
K.l. Sklovsky bases his position on the practiceRdman law where such rulings were
practiced”>. However, this position is disputed by V.M. Pashifo argued that only in
exceptional cases, the law may impose on a pemspntd act®, and, as a rule, such cases are
expressly specified by law. | support the opinidrthee author in the sense that a decision to
accept the inheritance is the exclusive prerogaifvidae heir, his personal subjective right, and
the court can not oblige the heir to carry outadifor the adoption of the inheritance in favor
of creditors and other persons. Moreover, poinf article 2 of the Civil Code of the Kyrgyz
Republic regulates the right of citizens and lgugisons to exercise their civic rights in their
own free will and in their interest, and therefdris impossible to make a person act against his

will and interest.

" Radchenko S.D., Posedstviya Zloupotrebleniya Pravom, 5 SUDEBNO-ARBITRAZHNAYA PRAKTIKA

MOSKOVSKOGOREGIONA. VOPROSYPRAVOPRIMENENIYA (2005).
62 Sklovskiy K.I.O PrimeneniiNorm o Zloupotreblenii Pravom v Sudebnoi Praktike, 2 VESTNIK VAS RF(2001).
83 Pashin V.M. Posledstviya Zloupotrebleniya Pravom, 12 ZAKONODATELSTVO (2006).
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Summing up the part on consequences of abuse [df figan conclude the following. A
person abusing his right is obliged to bear resipditg for the harm caused to the interests of
others. Such responsibility of the person who Hassed his right is expressed by the sanction
in the form of denial of judicial protection of thights under point 3 of article 9 of the Civil
Code of the Kyrgyz Republic. Denial of judicial peotion manifests either in dissatisfaction of
requirements claimed by plaintiff (dismissal ofioia if the court finds abuse of rights in his
actions or dissatisfaction of respondent’s requéets and objections, if he abuses the right.

Denial of judicial protection as a sanction for séwf right does not refer to relatively-
certain sanctions and must not be identified widproval of a subjective right for judicial
protection. Moreover, it is impossible to force anthorized person to commit actions as a

matter of responsibility since they will be commdtagainst his will, which is inadmissible.

So, for now | have already examined two issues lwhie the concept of abuse of right and
its consequences. Since every type of behaviansebhow demonstrated, abuse of right is also
manifested in different forms which are establishedrticle 9 of the Civil Code of the Kyrgyz
Republic. Though the wording of point 1 of thisi@g is vague it is still possible to underline
few forms of abuse of right. Another issue is tih#é not so easy to differentiate them, since the
article does not specify this moment. However,uiogtely scholars have agreed on some points
and it is now possible to have more or less cldea iof forms of abuse of right. So, in the next
paragraph | will be talking about the forms of abuwd right established in the Civil Code,

particularly covering such issues as nature, histod differences among them.
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§ 1.3. Forms of abuse of right.

The content of Article 9 of the Civil Code of thgrgyz Republic on limits of exercising
the civil rights should be that the law provides $everal forms of abuse of right and refers to
some of them.

The first one is, the so-called “chikane” that &kihg actions aimed solely at harming
another person. The second one is an abuse ofinigither forms, on which this article does
not give any explanation. Finally, the third forsmpgerformed by the abuse of dominant market
position, as well as the use of civil rights diegtto restrict competition. It should be noted that
this classification of forms of abuse of right istrthe only one: scholars lawyers repeatedly
subjected it to criticism and suggested their owrassification of forms.

Attempts to attach a general theoreticghificance to a problem of abuse of right,
unfortunately, lead some researchers to mix diffecencepts, and sometimes to go beyond the
legal activity that devalues both scientific andagtical value of the classificatih

One of the striking examples of such classifigatim my opinion, is the division of forms
of abuse of the right proposed by A.A. Malinowskhe scholar divided abuse of right into
legitimate (legal) and illegal forms. Previousligetauthor also suggested an intermediate form
of abuse of right, the so-called "law-limited abaig® By offering such a classification the
author reduced the abuse of right only to legafiguarded relationships. Thus, "lawful abuse of
right" was recognized by A.A. Malinowski as the inarcaused to legally unguarded
relationships, therefore such abuses, dependingadicular circumstances can be regarded as
immoral or unreasonatSfe

| cannot agree with such separation of forms ofsabef right because | consider that the
proposed characteristic of forms as "lawful" ofetjal" abuse of right in no way clarifies the
situation, but rather it becomes a source of nemtradictions. Due to the fact that the term
"abuse of right" itself has repeatedly been thejemtibof controversy and debated among
scholars over its inconsistency, adding of the wdaevful" to it would further aggravate its
position. Abuse of right is such a phenomenon wilaerauthorized person, while realizing his
subjective right and acting within the law, violatsomehow the interests of third parties. So
what is meant by a legitimate abuse of right? ¢ liggislator prohibits an authorized person to
abuse his right (in whatever form), is it at allspible to talk about legitimate manifestation of
abuse of right? | think not. So, following the logif the author, there is a behavior that violates

* Porotikova O.AFormy Zloupotrebleniya Grazhdanskim Pravom, 23€EJ-YURIST, (2003)//provided by “Garant”
IS: Kommentarii
% MALINOVSKIl A.A. ZLOUPOTREBLENIYE PRAVOM (osNovY KONCEPCIl) (2000), P. 29-34.
66
Id. at 71.
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interests of third parties, but because of itstiegicy, it can not be prohibited by law. This
behavior, according to the author, is a failuréaie the moral standards of human coexistence.
The author himself acknowledges the harmlessnessuol conduct in relation to other
individuals and then the question arises on whaethisrreally necessary to count this harmless
behavior of an authorized person as abuse of rightotally support the argument of O.A.
Porotikova who called the proposed interpretatibflegitimate abuse of right” as an example
of a combination of mutually exclusive effetts

On the other hand, limiting abuse of right onlythie legally unguarded relationships (such
as friendship, love, thoughts, etc.), in my opinisignificantly narrows the scope of article 9 of
the Civil Code of the Kyrgyz Republic. The conteftthis article talks about the use of a
subjective right to abuse the interests of thirdipa and absolutely not intended to reduce it to
only those relations that are not regulated by [Hwerefore, this article should be applied to any
conduct of authorized individuals associated whk exercising of subjective rights to the
detriment of the interests of other individuals.

From my point of view, even more unconvincing ie fihrase "unlawful abuse of the right.”
If a court recognizes the actions of an individaslabuse of right, then such actions can not be
attributed to legitimate because they were comuhitééh intent to cause harm. It means that
the author proposes to admit already illegal astialso as wrongful. In light of formulation
proposed by Malinowski the term "abuse of right'uisdergoing a double "load"” and in my
opinion is a tautological.

Moreover, classification of forms of abuse of riglbposed by the author made it almost
impossible to distinguish one form from anotheworty superficially reflects the assessment of
conduct (lawful or unlawful) of an individual, bdbes not indicate the essential features of a
particular form of abuse of right. Thus, the quaston how and what actions should be
attributed to the abuse of right still remain open.

Currently existing classification of forms of abusferight divides forms depending on how
an authorized person acted: whether he was mativiateintent or acted through negligence,
i.e., here is the examination of the subjective easp of abuse of right.

The subjective side of an action does nay guch an important role in the science of civil
law, as it does in criminal or administrative law.criminal and administrative law subjective
side significantly affects the qualification of attion and the measure of responsibility,
respectively, while in civil law the criterion fogxamining liability is the damage caused.

Despite this, however, the guilt of an authorizestspn serves as a criterion that allows

*’PorotikovaO.A. Problema Zloupotrebleniya Subyektivnym Grazhdanskim Pravom //provided by “Garant” IS.
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distinguish one form of abuse of right from another

For better understanding of the forms of abusegbit tet us look at each of them separately.

1. Chikane and abuse of right in other forms.

The actions of individuals, carried out solely witke intent to cause harm to others, or
otherwise known as chikane in the science of lawenE Roman lawyers paid attention to
displays of chikane and they already, along wite general principle «qui jure suo utitur,
nemini facit injriam$%, had sayings such as «malitis non est indulgen8{rthvat were banning
chikané®.

Chikane - a term borrowed from German legal scieRoe the first time, chikane has been
recognized as an act prohibited by the State irPtlussian Zemsky Code of 1794. Despite of
the prevailing in XVIII century’s legal science asgption on the impossibility of bringing to
justice a person who caused harm by exercisingso$iibjective right, the Code provided for
sanctions against the person who carried out ckikianthe form of deprivation of his rigfts

Later on German Civil Code of 1900 proposed thastrsaccessful definition of chikane. In
particular, section 226 of this code read as fodlotexercising of a right with the exclusive
purpose to harm others is impermissible.” Virtuahg same definition of chikane is reflected in
the Civil Code of the Kyrgyz Republic.

Followed by German Civil Code, the prohibition diilkane appeared in the Swiss and
French Civil Codes. For example, Article 2 of theiss Code states: "Everyone in the exercise
of his rights and his duties shall act in good ctrsce. The obvious abuse of right is
unacceptable’™ Article 6 of the French Civil Code says that "an8 of a person committed
without a legitimate and tangible benefits for hatfisbut having as the only one possible result
causing injury to another person cannot be recegés legitimate exercise of right.”

The phenomenon described in the laws of the camtrientioned above, in the science of
law is called as the principle of "pure chikands éssence lies in the fact that the authorized
person exercises his subjective right, solely wilie intent to cause harm to others. This

suggests that the person aims no other purposddhzarm. He lacks interest in the results and

% «one, who exercises his right, does not infringe anybody’s rights» - lat. (Latin statement is provided from

POKROVSKII I.A. OSNOVNYYE PROBLEMY GRAZHDANSKOGO PRAVA ( 2001), P.113).

% «abuse of right cannot be excused» - lat. Latin statement is provided from Pokrovskil I.A. OSNOVNYYE PROBLEMY
GRAZHDANSKOGO PRAVA ( 2001), P.113).

7% PokROVSKII I.A. OSNOVNYYE PROBLEMY GRAZHDANSKOGO PRAVA ( 2001), P.113.

' yatcenko T.S.Shikana Kak Pravovaya Kategoriya v Grazhdanskom Prave (avtoreferat dissertacii) (2001),
available ahttp://www.disser.h10.ru/autoref/jacenkoTS.html

72 Quotation taken from@<ROVSKIY I.A., OSNOVNYYE PROBLEMYGRAZHDANSKOGOPRAVA (2001), P.114.

” Id.
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does not have any benefit for himself. As an exangplchikane in everyday life it is possible to
provide a literary exampf& described by N.V.Gogol in "The Tale of How Quéeckt Ivan
Ivanovich with Ivan Nikiforovich.* Ivan Nikiforovich having quarreled with lvan Ivavioh
built goose pen in his plot. It is clear from thetpof the story that the goose pen was built to
spite his neighbor since an unbearable smell aleatnveniences for the latter. The owner
himself did not use the pen and did not have ategrast in it. This situation is an obvious case
of chikane, since the actions were directed sdtelyarm a third party.

Another exampl® of chikane can be presented by a case from Rupséstice concerning
the liquidation "MNVK", CJSC better known as "TV?6. The following facts are known
from this case. Private pension fund “Lukoil-Gafdmtought this action on the liquidation of
“MNVK?”, CJSC. The lack of positive correlation okhassets of the defendant with the size of
its share capital served as the grounds for thepmom. The plaintiff referred to the point 5 and
6 of article 35 of the Law on Joint Stock Companigsder which, if at the end of the second
and each subsequent year in accordance with tlaedsmkheet, proposed for approval by the
shareholders of the company, or as a result ohtlit, value of net assets of the company is
less than the minimum amount of registered capmtaipmpany must decide on self-liquidation
If the appropriate decision was not taken by themgany, its shareholders, creditors, and the
state authorized bodies had the right to demaadigbidation of the company in a court.

Due to the fact that the plaintiff's claims werstjfied by the above mentioned article of the
Law on joint stock Companies, the arbitral courarged the claim, despite the fact that the
legitimacy of such decision is questionable. Calyaithe plaintiff had acted within the right
belonging to it, but what motivated him? Peoplealiyugo to courts to protect their violated
rights, and here it is relevant to ask how thempifiiwas going to restore his violated rights by
eliminating his own company? Each shareholder seeksisure his company to be developed
and therefore will do everything to thrive. In theesent case, the liquidation of the company
will not bring any benefit to the plaintiff as asskholder.

It has been justly observed by V.A. Belov thatthé shareholder is not satisfied with the
activities of the company, he can either ceaseeta party by selling his shares or to remove

executives from the management company. Not artlgesfe actions were made by the pension

"*This example was Provided from BELOV V.A. ,GRAZHDANSKOYE PRAVO: AKTUALNYYE PROBLEMY TEORII |
PRAKTIKI (2008).

7> GoGoL N.V. SOBRANIYE HUDOZHESTVENNYH PROIZVEDENII (1951).

’® The case is provided from Belov V.A., Zashita Prava ili Zloupotrebleniye Zakonom, 8 ZAKONODATELSTVO
(2002).

7 Resolution of Moscow Arbitrage Court from NovemBér 2001Ne A40- 15139/01-65-94. By the Resolution of
the Presidium of the Supreme Arbitrage Court of fRifn January 11, 200%e 32/02 the former decision was
affirmed.

29



fund so here we can talk about the chikane. Thatgfaby liquidating his company, absolutely
has not received any benefit from it, acted withimierest for himself, within his rights, but
with causing harm to others.

Cases of "pure chikane" are rare, and over timethbymiddle of XX century, German
lawyers have attempted to broaden the contenti®t#iegory due to the shift in emphasis from
law-establishing individuality and exclusivity imigon of the person to prove intent and an
assessment of other incentives for such’actis suggests that the notion of chikane has to
cover the situations of the exercising of the rigltcompanied with other legal selfish purposes.
The need for a broader approach was justified Wiéhfact that chikane in a pure form meets
rarely, and most cases of abuse of right were ame¢do much to cause harm but rather to the
fulfillment of selfish and other purposes. As autessuch cases of abuse of right remained
outside of the legal regulatory framew6tk

The broader approach to the chikane, is supposteld®. Yatsenko in her work "Chikane as
a Legal Category in the Civil Law.” The author pogps to amend and supplement point 1 of
article 10 ("The Limits on Excercise of Civil Rigt} of the Civil Code of the Russian
Federation with the following formulation: "Actiord citizens and legal entities carried out
solely with the intent to harm or pursued with otlbjectives, along with injury, as well as
abuse of the right in other forms are not permittédother view is held by V.A. Belov. In his
view, chikane is limited to actions exclusivelyatited at harming other persons, while all other
purposes, including receipt of benefits by an atitled person are related to abuse of the right
in other forms. This thesis is quite logical be@atlse literal content of an article states directly
this.

In the light of existing divisions of opinions, uggest to focus on this issue and study it
through  the  manifestation of chikane in the enwmpurial activity.

National judicial practice, unfortuabt in solving the cases with abuse of right is fa
from unambiguous. In some cases the courts understakane as only actions aimed to cause
harm, while in others they relate it to the actionsursuing other godls

O.A. Porotikova proposed the following aitfum for featuring extraction of the
general content of abuse of the right. Since clekiarrecognized by actions carried out solely

with the intent to harm another person, the preseicanother target in the behavior of an

’® Porotikova O.APorblema Zloupotrebleniya Subyektivnym Grashdasnskim Pravonv/provided in “GARANT” IS.
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¥ Lukyancev F., Yatcenko TUchet Fakta Zloupotrebleniya Pravom pri Primenenii Grazhdansko-Pravovoi
Otvetstvennosti v Sfere Predprinimatel skoi Deyatelnosti, 8 KHOzZYAISTVO | PRAVO 122-126( 2003).
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individual, as well as involuntary (negligent) acts also represent "other forms of" abuse of
right™.

| agree with the proposed algorithm for Heparation of forms and assume that the
chikane should include those actions that are aiatethusing harm, accompanied by selfish
motives. From my point of view, the viewpoint of Rbrekhf? deserves particular attention.
This viewpoint considers two cases where therebeas an exclusive intent to cause harm to
another person. The first is when the sole and idiate purpose of the authorized person is to
offend another person with other harmful effectdchhare in a direct causal connection with
the actions of owner and does not entail favoraitlanges in the sphere of material or
immaterial rights of the holder. This is a casepafe chikane, which was reviewed by me
earlier. It should be noted that cases of pureastekin business relationships are very rare,
since the main goal of any entrepreneur is to naageofit, and | doubt that he will perform any
act aimed at harming anyone without a personatasten nurturing.

Interesting is the second case proposed by th@awthcording to him, chikane also occurs
when the realization by entrepreneurs of their tagthoes not directly give them favorable
effects, but allows them to make a profit in theufa after committing a number of additional
steps. As an example, the author cites the actionsust competitors from the market,
acquisition of rights to participate in enterpmsanagement, etc.

It is important that the initial purpose of the trepreneur was an adverse effect with
ultimate goal to pursue prdfit It turns out that the chikane in business retetiips allows the
presence of other selfish purposes. However, tineist be fulfilled the condition on intention to
cause harm: the actions are aimed primarily atingudamage, and receiving of a profit by the
authorized person is not in direct causal conneatith the actions for the implementation of a
subjective right.

As an example, P. Izbrekht has given the casebruiA-A40/658-99 addressed by
the Federal Arbitration Court, Moscow District onaMh 17, 1999. In this case, the former
owner of the trademark filed a claim against théedéant obliging him to stop using the
trademark that violated the exclusive rights of pfentiff. According to the facts of this case,
the claimant has registered in Russia in his ownenmore than 20 trademarks containing some
indications already used by other foreign firmsthe business designation. The defendant
carries on the Russian market sales of Americanufaaturer products, marked with the

#1porotikova O.APorblema Zloupotrebleniya Subyektivnym Grashdasnskim Pravomv/provided in “GARANT” IS.

#\zbrekht P., Shikana v Predprinimatelskih Otnosheniyah  kak Raznovidnost zloupotrebleniya pravom, 10
KHOZYAISTVO | PRAVO 110 (2006).
#1d. at 111.

31



relevant trademark in 1993. The manufacturer hasimio circulation products with this
trademark but has not registered it in Russia. glamtiff received a certificate for a trademark
registered in the State Register of Trademarks Sediice Marks froml1l5 May, 1998. In
addition, there was no evidence in the materialthefcase that the plaintiff was engaged in
business activities with the use of a trademarkl @re correspondence between the parties
reflects the intention of the plaintiff to creatbstacles for the activities of the defendant with
the aim of obtaining money from him.

The combination of all these circumstances allotiredcourt to conclude that there was the
presence of abuse of right in the plaintiff's aoip and the court rejected the cl&im

Chikane in this case is illustrated in the wayt tie defendant’s cease of the activities in
sale of goods will not bring any benefit to the ipl#f (moreover, he is not using these
trademarks) and at the same time it serves aster i@t creates obstacles to the activities of
the defendant. In the case of satisfaction of éugiirements, the plaintiff could also apply to the
court with a claim for damages. In the requestdamages there is no direct causal link since
this requirement follows after the requirement tohibit the use of a trademark, and preceding
the onset of favorable implications for the rightdder in the form of receiving compensation.
Consequently, chikane can be also manifested iadtiens of an authorized person directed for
satisfaction of other selfish goals.

The most important distinguishing feature of chikdrom the abuse of right in other forms
lays down in a subjective aspect. Chikane is alwgheracterized by the presence of intent,
while the abuse of right in other forms may be aseguence of exercising of subjective right in
the form of direct and indirect intent, plus neghge. Another situation takes place in practice,
since sometimes it is very hard and even imposgiblprove intent, especially direct one,
because actions of the authorized persons do ol#teilaw. Chikane is always performed by
the main purpose to cause harm, while other forinabose of rights are deprived of such
negative purpose, but overall abuse of right inepttorms violates interests of third parties.
Consequently, other forms of abuse of right alsoiathe presence of intent, the only thing that
differentiates it from chikane is difference in awhich is not directed to cause harm

Regarding the abuse of right in other forms, ibdékes place when a person pursues selfish
aims. However, the difference between the chikamteaher forms in this case lies in the fact
that chikane has the original intent of causingrhand only then for the enrichment. In other

forms of abuse of right the immediate goal is dnmient itself.

8zbrekht P., Shikana v Predprinimatelskih Otnosheniyah kak Raznovidnost Zloupotrebleniya pravom, 10
KHOZYAISTVO | PRAVO 110(2006).

32



As an example we can use widespread cases assdowidte bank guarantee when the
beneficiary aware of the proper performance byphecipal of his obligation secured by the
guarantee, still addresses to the guarantor aleyhents under the guarantee. The guarantor
can not deny the beneficiary upon repeated apf@ahe authors refer the actions of the
beneficiary to chikarf@ others refer them to neither the first nor theosel form of abuse of
right. In my opinion, the actions of the benefigiaefer to other forms of abuse of rigfits
since distinct from chikane, the main purposehefbeneficiary is not to damage the bank but
purely to have personal enrichment. So, here tiseee particular goal (personal gain) that is

different from the intention to cause harm.

2. Abuse of right in relation to competitive relations

Two previous forms of abuse of right (chikane abdsz of right in other forms) are now
more or less understandable but there is anotivdrfdrm of abuse of right that is written in the
law.

Point 2 of article 9 of the Civil Code of the KymyyRepublic does not permit use of civil
rights with the purpose of restricting competiti@s, well as abuse of one’s dominant market
position, shall not be permitted.

It is logical to suppose that if actions on resioic of competition and abuse of one’s
dominant market position were pointed out by adiegor as a separate form of abuse of right
they must possess some characteristics that dallo@ considering them neither as chikane
nor as abuse of right in other forms.

There are different opinions on this issue existiagiong scholars. For example,
T.S.Yatcenko considers that cases concerning etstriof competition and abuse of one’s
dominant market position refer to chikane, whiled®&ova O.A. is sure that these cases are
wholly covered by abuse of right in other forms h&unites these scholars is that both of them
do not examine abuse of right concerning competii® a separate form of abuse of right.

So, let me briefly discuss the arguments suggdstextholars. In the view of T.S.Yatcenko,
the abuse of right taking place in competition sphman be in the form of chikane since very
often the only goal that entrepreneurs aim at idadmage a competitor. This damage can be
performed in the form of losses, lost profit, dama&gused to business reputation, and etc. Of
course, after achieving his goal entrepreneur feggiother interests, such as consumers’

% YATCENKO T.S., KATEGORIYA SHYKANY V GRAZHDANSKOM PRAVE. ISTORIYA | SOVREMENNOCT (2003). P. 98,
Shennikova L.V.Zloupotrebleniye Pravom (Duh | Bukva Zakona)// provided in “GRANT” IS.

8 |zbrekht P.,Shikana v Predprinimatelskihn Otnosheniyakh Kak Raznovidnost Zloupotrebleniya Pravom, 10
KHOZzYAISTVO | PRAVO (113) 2006.

33



attraction, increase the volume of sales. | agrégk the author in the sense any entrepreneur
desires his business to become prosperous in twrdler so some businessmen want to get rid of
competitors, behaving in the way that violatesriggés of the third parties. Accordingly, if the
primary goal of an authorized person is to causenh® a competitor such actions can be
gualified as chikane.

In my view, there is no principal necessity to eliintiate whether competitive abuse of
right refers to chikane or abuse of right in otherms. Firstly, since the only thing that
differentiates these two forms is the differencepimrposes and intention, | consider that
depending on circumstances a case in questioneattitbuted either to chikane or to abuse of
right in other forms respectively. Secondly, no teratvhere competitive abuse of rights will be
attributed to the consequences applied to each &wensimilar. Overall, cases of abuse of right
in competitive relations, in my opinion, are cowkl®y these two forms and there is no necessity
to distinguish them as a separate form of thisllegggory.

It is obvious that legislator wanted to emphasheeitmportance of violations in competitive
sphere and O.A. Porotikova said that at the eng>ottentury there was a big problem when
entrepreneurs used their civil rights to creat@uafable conditions for their competitdts

Today, the Kyrgyz Republic like many other courdrigas antimonopoly legislation that
restricts monopolistic activity and governs deveb@nt and protection of competition. There is
a special Law of the Kyrgyz Republic “On restrictiof monopolistic activity, development and
protection of competitio?® that already regulates unfair competition and iniagibility in
creating a dominant market position. This law, ontcast to article 9 of the Civil Code,
provides for definitions, responsibility and comgiiis to qualify an activity as unfair
competition or abuse of dominant market positidrfollows, that article 9 of the Civil Code
provides for situations that are already regulétgdpecial norms. Therefore, in my view, there
IS no necessity in maintaining the point 2 of deti@ of the Civil Code of the Kyrgyz Republic
as separate form of abuse of right.

Now, due to the disputes concerning different foohabuse of right, | would like to raise
another important question concerning the consexpseof abuse of right. From the article 9 of
the Civil Code of the Kyrgyz Republic we see thigirovides for three forms of abuse of right.
They differ from each other; each possesses its peculiarities, since the law separates
chikane from abuse of right in other forms, or asutaking place in competition sphere. It is

87 porotikova O.AProblema Zloupotrebleniya subyektivinym Grajdanskim Pravonv/ provided in “GARANT” IS.

8 The Law of the Kyrgyz Republic “On restriction afonopolistic activity, development and protectioh
competition” from April 15, 1994\c 1487 — XII, last updated by the Law of the Kyrgyepublic fro April 29,
2009Ne 134,
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done on purpose since some forms are more dangesaysaring to others, due to the specifics
of intention that an individual carries on. Now theestion is why we differentiate between
these forms if we have only one negative conseaquéarcall of them. It follows that no matter
how you behave the only negative consequence thatbaser has is the denial of judicial
protection of his right. Of course, there is anigdtion to reimburse caused damages, but it also
can take place in all three forms. This means th#tane which is understood as the most
dangerous form of abuse of right enjoys the samesaxence as abuse of right in other forms,
and it seems to be illogical and unfair becauseragm that abused his right by negligence will
be treated the same way as someone who intengaralsed harm to other people.

Resuming up the findings | have made concernindgdhmas of abuse of right | need to say
that there are three forms of abuse of right inddan the article 9 of the Civil Code. They are
chikane, abuse of right in other forms, and abudsggbt in competitive relations. This article
provides for forms but says nothing about the wWegytneeded to be differentiated. This is the
problematic moment that is a subject to varioupuwiss arising among scholars interpreting
them in different ways. So, chikane is the fornabbise right where an authorized person acts in
such a way as to exclusively harm the interesthiod persons. However, this may not be the
only goal of an authorized person since he canga&rther selfish goals as well but these
selfish goals are always linked to primary desiredause harm. Other forms of abuse of right
differ from chikane in the way that an authorizedividual has other goals (no intention to
cause harm), he may act having direct and indirgention or even carelessness. The third
form of abuse of right concerns abuse of right eoning competition issues. | cannot consider
this case as a separate form of abuse of right sindoes not have any special criteria that
would distinguish it from chikane or abuses in otfgms. Moreover, competition issues are
widely covered by special legislation devoted tmpetition, which means that this provision in
article 9 of the Civil Code is not necessary. Doi¢hie gaps that our legislation has concerning
the forms, | suppose that it is necessary to indithe forms of abuse of right in a more
concrete manner so that judges while qualifyingations would not make mistakes.

This is the end of the 1 Chapter of my researclotdelvto theoretical aspects of the problem
of abuse of right. Basically the 1 Chapter covesech important issues about of the category of
abuse of right as the propriety of the term “Abusferight”, the very concept of this
phenomenon, including problematic aspects and ga&js$ing in the current legislation of the
Kyrgyz Republic. Summarizing my research on thagstl can say that the very essence of

abuse of right is connected with the exercising (fubjective right by an authorized person,
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where the authorized persons uses his subjectiin such a form that it violates interests of
other people. The problem here is the difficultygumalification of such actions. The uniqueness
of this legal institution is that formally such @cts of an individual are falling within legal
norms, thus not violating them. But what shall veevdth the negative consequences that such
actions carry out? Abuse of right is not usual tgpéehavior, since it is not absolutely legal
and cannot be considered as illegal as well. Thesent influenced the legislator to impose
such a rare sanction as denial of judicial protectwhich, however, cannot be identified to
deprival of subjective right. The obligation of anthorized person to restore the position of
injured person cannot be referred to civil respaitis, since abuse of right is not a tort.

The current legislation provides for few forms dfuae of right which include chikane,
abuse of right in other forms and abuse of righthwespect to competitive relations. The
important note that was made is that the legisldiffierentiated the forms but applies the
similar consequence to each of the forms which seenie incorrect. It follows that the most
serious form of abuse of right, which is chikanejogs the same consequence as the most
harmless form of it... Also the first chapter suggetiie general criteria that can help to
distinguish abuse of right form other legal indtdos.

Researching of the theoretical aspects of abusggluf is necessary in order to understand
particular cases on practice. As the boundariesgbfs are hardly distinguishable it is hard to
qualify actions, looking formally legal, as abuderight. The second chapter is talking about
abuse of right in entrepreneurial activity, whiclould be hardly understandable without
studying of the first chapter. So, the second araigt devoted to abuse of rights in corporate,

banking and contractual spheres.
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Chapter II. Abuse of right in entrepreneurial activity.

Nowadays the cases when parties abuse thets ggbw tremendously. Unfortunately, we
do not have that big judicial practice on applicatof article 9 of the Civil Code in the Kyrgyz
Republic, but on the example of Russian Federdtzan say that Russian judicial system now
counts numerous cases on abuse of right taking phaentrepreneurial activity. Therefore, in
order to have a better understanding and manifestat this legal institution in entrepreneurial
activity, besides the cases provided from Kyrgyacpice | will provide examples taken from
Russian practice as well.

The present chapter will talk about abuse of right happen in entrepreneurial activity with
respect to corporate relations, banking activitg aantractual relations. Since it is impossible
to cover every single issue or case concerningathese of right in above mentioned areas of
entrepreneurship the following paragraphs will camely some legal aspects of abuse of rights

so far raised on practice.
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§ 2.1. Abuse of right in corporate relations.

During their functioning legal entities very oftdace various situations of corporate
conflicts where one party of a conflict believeatther opponent abuses subjective right. Such
situations serve as a basis for corporate conti@scan take place either between shareholders
and management body, between shareholders themsaivieetween shareholders and legal
entity. Such conflicts can be of different charaeted nature, concerning the abuse of right with
regard to minority shareholders’ rights, abuse ightr of management bodies towards their
shareholders, the case of abuse of right on ateestrmation and many others.

The absence of a uniform approach in defining thendaries between the exercising of
subjective right and using it to harm, as well asklof clear criteria of the legal category of
abuse of right, predetermined controversial apgibn of the rule in practice. Also, since it is
not simply enough to prove the existence of interthe actions of individuals who abuse their
rights, it also makes another difficulty in thide’s practical application.

As mentioned before, the judicial system of thed$yr Republic does not have big and
sufficient practice using the rule on abuse oftrigine whole number of cases where article 9 of
the Civil Code of the Kyrgyz Republic is mentionsdhardly exceeding ten. With regard to
corporate conflicts, fortunately, we do have fewesa

It is necessary to point out that there are césathin this ten) where parties to a
conflict themselves refer to article 9 of the Ciibde as a legal basis to their claim. However,
the courts when making the final decisions rarely obn article 9 and it can be seen from the
number of cases where judges based their decisiog this legal norm. Such number counts
less than five cases. Moreover, while referringhis article judges either use it improperly or
do not interpret it at all.

Now | would like to examine those cases concereimgorate conflicts that we had in
our republic.

Thus, in one case the Supreme Court of the KyrgsuRlic interpreted the actions of
“Kyrgyzgiprostroy”, OJSC that aimed to hinder theogess of liquidation of the “KOPE
WEST", LLC by the end of the period for which it svereated, as the abuse of their fight

Constitutive documents of "KOPE WEST", LLC provideat the company can be
reorganized or liquidated only by decision of then@&ral Meeting of the founders adopted by
2/3 of the total number of votes, representing @6¢of votes. The total number of votes of the

¥ Resolution of the judicial panel on administrative and economic affairs of the Supreme Court of the Kyrgyz
Republic from October 15, 2008 on the case ED-0348/08mbs N,N ED-413/08mbs, # 07-317/08ED (On supervisory
complaint of “Kyrgyzgiprostroy”, OJSC to the decision of Bishkek Inter-district court from May 14, 2008) //
“Toktom yurist” IS.

38



two founders — physical persons makes only 65%.s€qumently, in the present case, when
“Kyrgyzgiprostroy”, OJSC objects or abstains tetjggpate in general meeting, the decision of
the two remaining members of “KOPE WEST”, LLC orethquidation of the company is
incompetent. Thus, in the opinion of the court “yzgiprostroy”, OJSC, that owns 35 % stake
in “KOPE WEST”, LLC by not signing the minutes dfet liquidation commission, blocks the
process of liquidation of the company and, theeefacts with intent to cause harm, i.e., abuses
the right.

In my opinion, the court erroneously classifies doenpany’s inaction as the abuse of

right. Paragraph 1 of Article 9 of the Civil Cod®es not allow the actionsf persons

undertaken for sole purpose of causing harm ta ghérsons, while in the above stated decision
the court evaluated the factual inactioh“Kyrgyzgyprostroy”, OJSC as the abuse of right.
Since the court did not interpret the norm it useds not understandable which form of abuse
of right, in the view of the court, took place. tkte same time, | do not think that this case
contains abuse of right at all. When we are talldhgut abuse of right we must remember that
abuse of right takes place when a person abusesvhisubjective rightand_not the obligation

In the present case initially all three memberghaf “KOPE WEST”, LLC have agreed on
liquidation at the General Meeting which is prougd minutes of General meeting. It means
that after the members of the company decidedgtadate it, it is now their obligation to do
this; obligation and no more the right. Therefocgans of “Kyrgyzgyprostroy”, OJSC must be
gualified as improper execution of duties, andasthe abuse of right.

The lack of clear guidelines, developed by the remeof civil law and enshrined in
legislation, leaves judges in deciding the case-amene with their own discretion, which
might lead to the possibility of judicial errorsh& following example also confirms my
findings.

In this case, the subject of the claim was the irement of one of the founders of the
«Golden Way», LLC to disband the CEO and supptessctts of CEO infringing the rights of
the founder to participate in managing the companhe plaintiff and the defendant owned
equal number of shares in the company. The deféndas appointed as CEO at the general
meeting of the founders of the company. Subsequetite founders could not come to a
common decision on the dismissal of the CEO; assalt, the activity of the company was
paralyzed. In parallel, the defendant filed an majilon for recognition the “Golden Way”, LLC

as a bankrupt on the grounds that it fails to reauprovided loan.

* The decision of Pervomayskiy District court of Bishkek city from June 3, 2004 on the case # 2-778 (at the suit of
the founder of the "Golden Way", LLC Ma Veyning to the founder and CEO Zhang Li Ping on early termination of
authority of the Director-General)
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Court has evaluated the defendant’s actionseasaltise of right, since the defendant acted
contrary to the interests of the company, as wehe failed to follow the requirements of the
law on good faith and reasonableness while reptiegethe interests of the company, that he
was appointed to lead. Since both founders havegaal number of votes, the plaintiff has no
right to call a general meeting. For this reasbwas impossible under present circumstances to
resolve the issue of premature withdrawal of CE©abtihe court.

Interestingly, after the defendant’s actions wetmlifled as the abuse of right, the
bankruptcy process of the «Golden Way», LLC hashbeein terminated, while Article 9 of the
Civil Code speaks of the need to reject the clainhe person abusing the right. Moreover, the
following recognition of the bankrupt company sehas the basis for termination of the appeal
hearing on the abuse of right. It turns out thatdpplication of the rule in practice is not quite
effective because it does not comply with the remaents of article 9 of the Civil Code.

In general, | still hold the view that the causetlod situation in this case lies in the
poorly thought-out corporate charter. If such psamms, where one of the participants could
easily influence the decision making process ofhmles company included in a charter, the
work of the company might be often blocked.

For example, today some companies practice inglusito a charter of organization
minority shareholders’ right of “veto”. Using thrght, minority shareholders can easily block
the work of an entire company, having a relativatyall number of shares (share). The problem
here is that current Kyrgyz legislation does ngutate the right of “veto” in any way. The Law
of the Kyrgyz Republic "On Business Partnershipg @ompanies”, in contrast, establishes the
procedure of decision-making by general meetingneimbers, as well as the procedure of
determining the portion of shareholders’ properntyaicompany property. Automatic inclusion
of “veto” right into constituent documents of a qmeny without a comprehensive solution of a
guestion, also, under certain conditions can bardegl as the abuse of right.

In this regard there was a judicial decisioim Russian Federation when a court denied
applying provisions of company’s charter that cedapreconditions for abuse of right. The
decision of the court stated that "Provisions o tharter of "Yei port elevator”, which
established that decisions of the board of dirscta@oncerning the issues of appointment of
Director General and early termination of his pavirat must taken with obligatory presence
of all members of Board of Directors (7 persongynut Director General and his supporters to
block decision making procedure on these issuasobygoming to appropriate meetings. Such

charter provisions serve as base for abuse of,rightl therefore cannot be taken into

%1 Resolution of Federal Arbitrage Court of North-Caucasian district from December 25, 2003 on the case # F08-
5017/2003.
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consideration by the court while examining the roksiof those interested in blocking the work
of the compan¥..

Interesting cases of abuse of rights are mentidtayed. Molotnikov®®, who found abuse
of rights in actions of minority shareholders whouse their rights for information. As an
example he provides a situation when a sharehaltierowns 0,1% of shares of a total number
of company’s voting shares demanded copies of fmgndocuments of the company, all
internal documentation, minutes of general meetirkdditionally, he required all
documentation, certifying company’s rights for ptoperty that it has on balance, including
documentation on real estate, office techniqueeseh writing materials...

In order to establish a case of abuse of riglg it@cessary that few conditions are met.
First of all a person, asking for information mbsta holder of the right. In the present case, a
shareholder enjoyed his right for access to inféiona because it was established by the Law
on joint stock companies. The shareholder was abeewf that company and, therefore, was
the holder of the right for access to informati@econd, in order to abuse the right it is
necessary to exercise it, i.e., make some conao#itens using this right. The shareholder in this
case exercised his right by requiring managemedy lob the company to provide him with all
documentation. Third, such behavior of sharehofdast be within the limits, established by
law but causing harm to other persons. Here, theeblolder exercises his subjective right for
information, he acts within the law, since he does require anything extra. He just realizes
one of his rights, which is participation in managithe company , that he as a shareholder of
the company has. Now, the question is whetherdgairement for information is causing harm
to company? No doubt, that the requirement to pledocumentation for every single thing
that the company owns will be problematic for tbatpany, since will take much time. This is
normal, if shareholders ask for founding documemtother internal documentation, but if
every single minor shareholder asks for such dataihformation the only thing that the
company will be busy with is just making copies toem. | hardly believe that a shareholder
himself really needs all this detailed informatidinis hard to prove an intention in his actions

but obviously, his actions will harm the companiy:ig time wasting, bringing additional

> The present case was taken frbamakin D.,Ot Korporativnogo Interesa Cherez Zloupotrebleniye Pravom k
Korporativnomu Sporu, 2 KORPORATIVNYI Y URIST (2006).

% Molotnikov A., Problema Zloupotreblemiya Pravami v Korporativnykh Konfliktah (Dec.29, 2004) (article),
available ahttp://www.ippnou.ru/article.php?idarticle=000825
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expenses, disturbing the work of the company. Beretis abuse of right in the actions of that
shareholdé¥.

Consequently, abuse of right can take place iferdifit forms and in various relations
between the parties of corporate conflict. Judipraictice of the Kyrgyz Republic showed that
judges misinterpret this article and therefore isacorrectly, which is leading to erroneous
decisions. Many cases of abuse of right in comgormnflicts occur because of imperfect
provisions established in company’s founding doausieconcerning procedures on taking
decisions, appointment of executive bodies andBxéore qualifying any actions as abuse of

right it is necessary to test whether such actammgorm to criteria of abuse of right.

% Other similar examples are provided by IvanovaZupotrebleniye pravom akcionera na polucheniye
informacii ob akcionernom obshestve, 12 KHOzYAISTVO | PRAVO 34-38(2008).
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§ 2.2. Abuse of right in banking activity
Abuse of right is a legal category that startséoubing by individuals and legal entities in vasou
civil relations, such aSeitoBsie relations and business relations. The latter nokeides all possible
business spheres where the category of abuseht$ ign be manifested. Another thing that such
practice where parties and courts rely on articté the Civil Code of the Kyrgyz Republic is very
poor and not widespread. We have a lack of casesntirepreneurial activity where the rule on
abuse of right was used as such. We do have feasaas corporate abuses of right and have
nothing at all concerning abuse of right that tgiese in banking activity. In this sense, in orter
illustrate some examples of abuse of right in thasticular sphere | will provide examples taken
from Russian judicial practice.

It is now a common situation that individuals dadal entities keep their capital in banks
and other credit organizations. Unfortunately, ribbas safe from economic crisis and other
negative situations happening in the world economyorder to somehow save their deposits
individuals and legal entities sometimes take suelasures that can be considered as incompatible
to laws.

So, let me start from one of the most interestiages of abuse of right in banking activity
that | have read so far while doing the preserdarh. This situation was analyzed by professor
L.Yefimova in her article “Division of deposits dag the bankruptcy of banks as the abuse of
right”®>.

Russia has a Federal L&w'On insurance of deposits of physical persons amkis of
Russian Federation” which guarantees depositotsrradf their deposits. However, this law has
some limitations, because, firstly, not all depmsitcan have their deposits returned, and, secondly
deposits cannot be returned fully. According ts taw the:

- insurance does not cover deposits of legal entisieee the law concerns only deposits

of physical persons;

- insurance does not cover deposits of physical psrsovolved in entrepreneurial

activity;

- only those deposits can be insured that were opanédnks authorized with special

permission of Bank of Russia,;

- 100% return will be provided to those depositorosérdeposits do not exceed 700 000

rubles, which means that state only partially retudteposits.

% L.Yefimova. Drobleniye Vkladov Vo Vremya Bankrotstva Kak Zloupitrebleniye Pravom, 6 KHOZYAISTVO |
PrAVO, 44-51 (2009).

% Federal Law of Russian Federation “On insurancedeposits of physical persons in banks of Russian
Federation” adopted on December 23, 28D377-F3
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In order to save their money, those depositors whisposits exceed 700 000 rubles
transferring the difference to accounts of otheyspdal persons (dummy depositors), bringing the
deposit sum to amount of insurance compensati@blkestted by the law. By doing so, depositors
divide their deposits and transfer parts of it tloeo people, and at the end they will be able ieha
their deposit returned entirely. Usually, family mmgers and relatives become such dummy
depositors. Of course, such actions violate therasts of other depositors, who are waiting foirthe
turn to come and who can stay without compensation.

Another trick is practiced by legal entities whe aot subjects to this law at all. What do
they do? These legal entities conclude informaeagrents with physical persons with the aim to
transfer some amount of sum on the accounts oéthessons and, eventually, have their deposits
returned. The problem here is that such actionsrudetsthe priority of claims in bankruptcy.
According to point 3 of article 50 of the Law of $&ian Federation “On bankruptcy of credit
organizations™ claims of individuals - creditors of a credit arization yxosiersopsiorcs B
nepByto ouepenb, While the same claims of legal entities are Satisonly in third turn. As a result
of such operations, where money is transferred femoounts of legal entities to accounts of
physical persons, claims of legal entities to bark replaced form the third turn to the first one.
Consequently, these actions (the author calls thefhdivision of deposits”) also violate interests o
other depositors — physical persons whose claimsléposit return can be interrupted by fake
depositors.

Is there abuse of right in the actions committedi&positors who divided their deposits?

In order to answer this question it is necessargtiarn to criteria of abuse of right underlinedhe
first chapter of the present work.

First of all, there must be a subjective right atsdholder. In the present case depositors
were the holders of right, and their subjectivéhtrigaikarouaercst B Tom that the law actually does
not prohibit division of deposits, since depositare the owners of their property and can do
various operations with their deposits. Secondbtdérs of right must be exercising their rights.
Depositors by dividing their deposits and makindoimal agreements with fake depositors
exercised their rights. Third, the behavior of ghtiholder must be formally legal, but objectively
violating interests of third parties. Since depmsithad a right to divide deposits their actiores ar
formally legal. However, such actions cause harmarous ways: material damage is caused to
those law obedient depositors who have legal figlget insurance compensation, but they might
not because of a possible exhaustion of the inseréoundation; the material damage is caused to

insurance foundation as well, since there is uifljedt decrease of sums designated for

% The Law of Russian Federation “On bankruptcy of credit organizations” adopted on February 25, 1999 Ne 40-F3.
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compensation and etc. So, there is a formally Ibghlavior and possibility of causing damage.
Additionally, the author also discusses the destinaof subjective right. She argues, that in the
present case the actions of depositors were nettdnl for exercising of their rights according to
the contracts signed with bank, rather they werected to avoid the established restrictions on
insurance compensation. Such actions are goingnstgtie proper destination of subjective right
and therefore here is the case of abuse of right.

Another case of abuse of right is connected whth gituation when a legal entity opens
current account in “problematic bank” and transfdrtaxes from it. However, taxes did not reach
the budget due to the fact that the credit ingtitutlid not have the required amount of money on
their correspondent account. Tax authorities demértdat legal entity performed its obligation to
pay taxes, and then the latter, in its turn, féeslit against tax authorities, assuming theioastas
illegal. Judicial practice over time developed aaclapproach to this situation: a court denied
plaintiffs claim if it turned out, that he openea current account in crisis bank having an
appropriate account in solvent credit instituti&uch actions of plaintiff were considered as abuse
of right.

So, again, the law does not prohibit a companypenats bank account in “problematic”
bank, this is a subjective right of a legal entittyich is a holder of this subjective right. Sintesi
not expressly prohibited by the law, such actions f@rmally legal. Next, it is necessary to
establish intent, and this is the most difficulttdgeere. In my view, we should analyze why the lega
entity opened an account in the bank which wasdwaace known as “problematic” one. If this
legal entity has an account in “normally workingnkait is now questionable why it needs an
account in “problematic bank”. Also, it is importaio track the tax payment scheme, i.e., how it
differs in “normally working bank” and in “problerha bank”. If opening an account in
“problematic bank” will somehow stop tax paymenogedure it is understandable why the legal
entity decided to have an account here. If inteqtroved and all other criteria of abuse of rigiet a
satisfied we have a case of abuse of right, andhslaf that legal entity must be rejected in a tour

From above mentioned examples we can see tha thero one single scheme of abuses,
they differ from case to case and are present ilows spheres, and banking is not an exception.
Regardless of the sphere where abuse of right f@kes the nature of this legal category pursuant
to different cases remains the same. In everysiogtse where there is a question of abuse of right
it is necessary to carefully examine the behavia bolder of a right to avoid mixing it with other

categories, test it through criteria of abuse gifitiiand only then apply the norms on responsjbilit
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§ 2.3. Abuse of right in contractual relations

There is an interesting issue related to abuségbf m contractual relations that has been
disputed a lot by scholars of civil law. The dispig going around the application of the categdry o
abuse of right as a basis for invalidating a tratisa. Some scholars argue that it is possible to
apply article 9 of the Civil Code of the Kyrgyz Regic as an independent ground for invalidating
transactions and, actually, there are cases oniggaghere parties themselves and a court refer to
this article as well. According to Yu.S.Vasilyeweecising of a right against its destination is an
illegal act and therefore must be regarded as @ependent ground for its invalidation. In this case
there is an objective contradiction between exmrgiof a concrete subjective right and its
destinatior’.

However, such a position was not widely supportedhe science of civil law; it counts
many opponents such as O.N.Sadikov, K.I.SklovsRiy.Porotikova, S.D.Radchenko, and others.

As for me, | support the view of the latter graafpauthors who think that it is impossible
to use article 9 of the Civil Code as a basisfionlidating a transaction.

First of all, there are special provisions prodde the Civil Code that regulate invalidation
of transactions. This is a part called “Invalidatiaf transactions”, articles 183-199 that list grdsi
and situations when a transaction in question eatoinsidered as invalid. Moreover, it is necessary
to underline article 185 of the Civil Code whiclatsts that a transaction which does not comply
with the requirements of law is void, unless the &stablishes that such a transaction is voidable o
provides other consequences for the violation wf k& there is a situation when other grounds of
invalidation are not suitable it is always possitdaefer to article 185 which is of a more general
character covering all transactions that are natpatible with current legislation. Consequently,
the presence of special provisions covering inwadilh of transaction, in my view, already
excludes necessity of referring to article 9.

Second, abuse of right has a particular naturedistinguishes it from other categories.
Abuse of right is the behavior of a right holderownbses his subjective right in the way that
formally looks legal, but somehow causes harm hemopeople. Because of this particular nature,
there is a difference in sanctions applied to theb® abuse their right. When we talk about
invalidation of transactions, there is always achkgolation of positive norms of law, i.e., actfon
of an individual directly fall under provisions ohe of the articles (articles 185-197) mentioned in
the Civil Code. On the contrary, abuse of righeglaot violate any positive norms. In this respect,
there is a good argument proposed by K.l.Sklovsiiho said that the meaning of article 168
(article 185 in the Civil Code of the Kyrgyz Repighlof the Civil Code is that it violates the well-

% Vasilyev Yu.S. Vzaimodeistvie prava | morali, 11 SOVETSKOYE GOSUDARSTVO | PRAVO 19 (1996).
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known positive law, and as a consequence, thedctiog is void, in other words, the scope of
article 168 of the Civil Code is not of subjectiat objective character, whereas abuse of right
most often is a product of ill will directed agaimsspecific persori®. Since the abuse of right is not
a violation of legal norms, it is wrong to applytieies on invalidation of transactions to abuse of
right, as well as it is impossible to apply normislbuse of right to invalidation of transactions.

O.A. Porotikova argues that irrelativeness of eguences established by the category of
abuse of right and common consequences of invediasactions (article 184 of the Civil Code)
makes application of article 9 meaningless. If artéinds abuse of right in actions of a holdemof
right it will reject the claim and deny judicialgiection. There are two ways of possible use df bot
articles in relation to invalidation of transactsorfirst is when a party invalidates a transaction
referring only to article 9. Since abuse of righti separate legal category this party can refigr on
to norms of this article where the only consequesfcabuse of right is denial of judicial protection
(reimbursement of damages takes place when thesecsncrete fact of presence of damage).
Nothing is said about invalidation of transactioraay other consequences except denial of judicial
protection. Therefore, in this case a transactiomguestion cannot be invalidated based only on
article 9 of the Civil Code. Second case is whgrady invalidates a transaction applying article
185 of the Civil Code through article 9. If a persgbused his right he must bear responsibility for
this. In this regard, it makes sense to deprive di judicial protection. Recognition by a court of
transaction as invalid will mean that the courtsaict the interests of the abuser, since as the
consequence there will be a bilateral restitdfidh is also mentioned in literature that claiors
recognition of transactions as void often servenamans of protection for unfair party from
counterparty’s claims. Consequently, it is impokestb invalidate transaction in the second case as
well.

Because of this misunderstanding there can beoagvjudicial practice concerning this
issue in courts of the Kyrgyz Republic. | woulddikto bring the case where the parties to the
conflict erroneously refer to article 9 of the Ci€iode of the Kyrgyz Republic as the basis forrthei

claim.

* Quotation was taken from Porotikova O.A. Porblema Zloupotrebleniya Subyektivnym Grashdasnskim
Pravom//provided in “GARANT” IS.

1% According to article 184 of the Civil Code of theydgyz Republic the common consequence of invalid
transactions is bilateral restitution which meahmet teach party must return to another everythiogived in the
transaction.
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So, according to this cd$& the appellant “Scan-East Holding Ltd.” wants twalidate the
amicable agreement concluded between “DEBRA” Ageaogl “Silk Way Investment Ltd.”
according to which “DEBRA” Agency ,the initial créor of Scan-East Holding Ltd.”, assigns its
creditor’s right to “Silk Way Investment Ltd.” whafter that agreement is considered to be a new
creditor. Later on, the appellant decided to vdié agreement stating that he was forced to
conclude such unprofitable deal, that he was tareat, did not have any real intention to sign such
an agreement, and that the defendants abusedghigaifreedom of contract. | am not going to

discuss all facts of the case, since | am intedestéhe way the parties interpret and use arfiobd
the Civil Code.

The first mistake of the appellant is that theres wa necessity to refer to article 9, since his
claims are already covered by special norms ondlidity of Transactions”, precisely article 197 of
the Civil Code. As it was argued earlier articlegnot be used as a basis for voiding a transactior
if there are special norms that regulate suchioglships.

Second mistake, is that the appellant says thati¢fendant abuses the subjective right of

appellant.Such claim illustrates the complete misunderstapdithe category of abuse of right.
Just to remind, abuse of right takes place whenathitborized person abuses his ownd not
somebody’s subjective right, and as a result ohslse the interest of third persons are harmed.
The right interpretation would be if the defenddyt using his (defendant’s) subjective right
somehow caused harm to appellant. In the preseettba appellant said that defendant abused the
plaintiff’'s subjective right, but due to the natwkabuse of right, the defendant could violtte

appellant’s right for freedom of the contract, ot abuseand these are two different categories.

When you violate you directly intend to infringehet’s rights, going beyond the permissible
boundaries, but when you abuse you, first ofexdkrcise your subjective right and this formally
legal exercise takes such forms that you somehaw lher people. This was the example of
improper interpretation and understanding of tloismby parties to a conflict.

Another interesting example is about the crediteagent and its term concerning the
establishment of disproportionate forfeit. Accoglio the facts of the caSéa bank signed a credit

agreement with organization and established a 3@@éit as a measure of responsibility for

191 Resolution of the judicial panel on administrative and economic affairs of the Supreme Court of the Kyrgyz

Republic from may 26, 2006 on the case Ne Ed-000920/05.MB (on supervision complaint of ‘ScanOEast Holding
Ltd.” Over the decision of Bishkek interdistrict court from December 14, 2005 and decision of panel of
administrative and economic affairs of Bishkek city court from February 22, 2006.

102 pesolution of the Plenum of Supreme Arbitrage court of RF Ne 964/97 from December 16, 1997. The case
provided from Tarasenko Yu.A.Zloupotrebleniye Pravom: Teoriya Problemy s Tochki Zreniya Primeneniya v
Arbitrazhnom Processe, 4 VESTNIK FEDERALNOGO ARBITRAZHNOGO SUDA ZAPADNO-SIBIRSKOGO OKRUGA
(2004).
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failure to fulfill obligations. The court in thisase stated that the establishment of unjustifialgi
forfeit is abuse of right, since bank losses in thee of failure will be exhaustively covered by
150% forfeit. Generally, | agree with the courthe sense, that the bank used its subjective tioght
establish a forfeit, but his actions violate th&erasts of organization, therefore here is the oése
abuse of right.

It is now understandable that it is impossibl@tedict all cases of abuse of right, since they
can occur in different spheres of entrepreneunl averyday activity. The important thing in
contractual relations is to avoid mixture of theusd of right and the violation of right. It is
important to see the difference in application rvicke 9 of the Civil Code and special provisioms o
void transactions of the Civil Code of the Kyrgyegriblic. As long as there is a presence of special
norms regulating definite relationships the appiaaof article 9 should be excluded.

In the present chapter | tried to illustrate thanifestation of abuse of right in such spheres
of entrepreneurship as corporate regulation, ban&utivity and contractual relations, since these
spheres seem to have the majority of cases wheiseaif right takes place. Due to the fact that is
impossible to cover every single case of abusegbt and every single issue of it, | tried to focus
on some problematic moments relating to the pralctipplication of this norm. As a result of my
findings and analysis | can say that even the smatiber of cases that we have so far practiced in
the Kyrgyz Republic shows that there is misintetgdien and misunderstanding of this norm by
parties and judges as well. Such misinterpretdéads to wrong decision making, and therefore, in
my view, article 9 of the Civil code of the Kyrgyepublic needs to be clarified with respect to the

concept of abuse of rights, its forms, and sanstion
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Conclusion

The purpose of the present research paper wasotouhly analyze theoretical and
practical application of article 9 of the Civil Cedf the Kyrgyz Republic, to find out existing gaps
that have not been resolved yet, look for caseaboke of right in entrepreneurial activity, and
suggest the common criteria characterizing thee@btisight as a separate legal category.

This legal institution is a young and quite new thog Kyrgyz Republic. There is only one norm
in the Civil Code of the Kyrgyz Republic that regids abuse of right, which is article 9 called
“Limits on exercise of abuse of right”. So, whathat so particular about this topic and why do we
need to study it?

First of all, there is no universal understandifigh® concept of abuse of right. If you read
article 9 attentively, you will see that every sagoint of this legal norm needs to be interpreted
additionally. For now we have a situation when ldng prohibits some sort of behavior which, in
fact, is not really defined. Due to the disputesoagischolars concerning the concept of abuse of
right there are many definitions of abuse of rigatssting in the theory. However, fortunately,
majority of them agree that abuse of right perfosush a behavior where the authorized person
exercises his own subjective right, using such foohbehavior that violate the interests of third
parties, plus, such exercising of the right doeswiolate positive legal norms, i.e., is formally
legal. In this respect, | have offered the follogvicharacterizing criteria of the legal category of
"abuse of right".

First is that abuse of right can take place whemetlis an authorized person, who possesses
some definite subjective right. It is possible buse the right only, and in no way it is possible
to abuse obligations.

Second, it is possible to abuse the right onlhagrocess of exercising the subjective right.
It has nothing to do with the content of subjectiigts, but namely with its exercising.

Third, the abuse of the right is always represeatedction, and not as inaction.

Fourth, the abuse of right occurs when exercisih@ subjective right by an authorized
person looks formally legal but is committed witheint to cause harm to others.

Fifth, the actions of an authorized person can bgvated either by intent or negligence.

Sixth, the harm is a possible, but not the necgssardition of abuse of right.
Due to the absence of the very concept of abusegbt in the theory of law, the lack of

qualifying criteria of “other forms” of abuse ofght, as well as the absence of concrete

boundaries which would draw the line between anviddal’'s exercising of subjective right
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and violation of third parties’ interests, the jcidi practice concerning the application of article
9 is very poor. All this give rise to the secondsen of why it is necessary to talk about this
issue.

Second, judicial practice shows that neither panier the judges understand and interpret
this legal norm properly. Analysis of the judiciadactice showed that there is a very small
number of cases where judges refer to article thefCivil Code of the Kyrgyz Republic. It
should be noted that while making their decisidmes judges just copy the disposition of the
norm into the decision but never interpret and gleweasons for using this norm. Lack of
clearance concerning the concept of abuse of tegives judges while making decisions one-
on-one with their judicial discretion which, of ase, can lead to countless mistakes.

Since abuse of right is prohibited under the curtegislation, logically it follows that a
state needs to somehow influence abusers. Thusrdaeg to article 9 a person abusing his
right is obliged to bear responsibility for the marcaused to the interests of others. Such
responsibility of the person who has abused his igyexpressed by the sanction in the form of
denial of judicial protection of the rights undesipt 3 of article 9 of the Civil Code of the
Kyrgyz Republic. Denial of judicial protection méests either in dissatisfaction of
requirements claimed by plaintiff (dismissal ofisia if the court finds abuse of rights in his
actions or dissatisfaction of respondent’s requéets and objections, if he abuses the right.

Denial of judicial protection as a sanction for séwf right does not refer to relatively-
certain sanctions and must not be identified widprival of a subjective right for judicial
protection. Moreover, it is impossible to force amthorized person to commit actions as a
matter of responsibility since they will be commdtagainst his will, which is inadmissible.

With respect to forms, | need to say that articlenélerlines few of them. They are chikane,
abuse of right in other forms, and abuse of rightcompetitive relations. Though article
provides for forms it says nothing about the wagytimeeded to be differentiated. This is the
problematic moment that is a subject to varioupwiss arising among scholars interpreting
them in different ways. So, chikane is the fornabbise right where an authorized person acts in
such a way as to exclusively harm the interesthiod persons. However, this may not be the
only goal of an authorized person since he canga&rther selfish goals as well but these
selfish goals are always linked to primary desiredause harm. Other forms of abuse of right
differ from chikane in the way that an authorizedividual has other goals (no intention to
cause harm), he may act having direct and indirgention or even carelessness. The third
form of abuse of right concerns abuse of right eoning competition issues. | cannot consider

this case as a separate form of abuse of right sindoes not have any special criteria that

51



would distinguish it from chikane or abuses in otfgms. Moreover, competition issues are

widely covered by special legislation devoted tmpetition, which means that this provision in

article 9 of the Civil Code is not necessary. Do¢hie gaps that our legislation has concerning
the forms, | suppose that it is necessary to indiche forms of abuse of right in a more

concrete manner so that judges while qualifyingations would not make mistakes.

Abuse of right in entrepreneurial activity is pretszl with the analysis of court cases in each
of the selected areas of entrepreneurial activighould say that before starting analysis of
practical application it was necessary to deepbgaech on the theoretical base, because it is
not enough to have just one view over the problem,important to know different positions of
scholars, so that my point would not be superficial

Due to the fact that is impossible to cover evangle case of abuse of right and every
single issue of it, | tried to focus on some prad¢ic moments relating to the practical
application of this norm. As a result of my findingnd analysis | can say that even the small
number of cases that we have so far practicedeiiKgingyz Republic shows that there is wrong
application of this norm by parties and judges &i.v6uch misinterpretation leads to wrong
decision making, and therefore, in my view, arti@lef the Civil Code of the Kyrgyz Republic

needs to be clarified with respect to the concépbase of right, its forms, and sanctions.

Until such measures are taken, it is hard to taldua appropriate implementation of this
norm on practice, it is hard to talk about the tsafd interests of third people, since clear limits
are not established yet... | hope, that the presapempwill somehow change the situation, |
hope that the work done is not the waste of tinmel, will be a starting point for continuous
research studies devoted to this topic.
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