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Introduction

Contracts in the tax law represent special probiemi@ which the science of the tax law
today pays minimum attention. There is at leastangegment because of which in the sphere of
the tax law to this question it is not given relevattention: it is connected by the fact that the
tax law by its nature and character related to ipulalw; the relations, which it regulates,
undoubtedly should be considered as the relatibeaperiority and subordination. But contracts
or agreements are typical for private law wheretremtual freedom and relative dispositive of
autonomy of contractual sides dominates, and shisnsense these institutes of private law are
not related to tax law or any other sphere of mulalv'.

Nevertheless, contracts in the sphepablic law are possessed to be as a historical fa
In the literature there are statements, that theditonality of the application of a term
“agreement” in the field of financial relations doeot prevent the use of this private method of
legal regulation for representation of some priyéle to the economic subjects (if in sphere of the
tax law, for example, by means of the tax contradgwever, the problems mainly consist from
the point of view of legal consequences of suctrests.

In connection to Kyrgyzstan, the taxvlas the most dynamically developing and
changing part of the legislation of the Kyrgyz Rblpi that specifies a number of important
questions in a process of realization and apptiocatif it rules and institutes. The attempts at
finding the most optimal method of legal regulatlonthe certain specific relations in the field
of tax law and the perfection of the current legfisih promoted and contributed to the
appearance of new institutes. In particular thewlision will deal about granting to taxpayers
the right to pay taxes on the basis of the taxreshtaccording to the Tax code of the Kyrgyz
Republic dated from October 17, 2008.

The legislator specified the applicatiof the tax contract by the fact that this
mechanism should make possible principally in ddifé manner form the mutual relations of
businessmen and tax bodies, eliminate oppositiuthaéso provide cooperation between them. It
was supposed, that tax bodies under the tax comodonly supervise the performance of the
tax laws, but also is rendered assistance to bssimen in execution of their tax obligations. In
this sense, the tax contract should reflect ther@sts of the subjects of enterprise and stimulate

! B. BabchakK problematike Dogovorov (soglasheniy) v NalogoRnawve in DOGOVORV PUBLICHNOM PRAVE
(E.V.GriscenkoE.G. Babeluk eds., 2009).

’S.P. MorozovPogovor Zaima: Poniatie i Osobennoglan.11, 2009), available at
http://www.zakon.kz/magazine/archive/2004_01_11.asp




the development of business and their output frehmtly” sector, promote attraction of direct
investments into the economy of repufilic

The interest for study the essentethis institute is caused by the following
circumstances:

1. The concept of the tax contracbsolutely new in the domestic legal doctrine and
practice. There is no theoretical determinationthed legal nature and essence of the given
contract. Undoubtedly, this tool is of special rest, as the contract itself traditionally
considered as the institute of the civil law. Farthore, in a modern economic practice tax
relations, as a rule, are constructed not on thdractual bases, but on compulsion of the
taxpayer to pay certain taxes to the state. Indage the taxpayer is in submission that mainly
characterizes the tax law, i.e. public law, whildhe case of applying the tax contract - whether
the equality of rights between the body of publitharity and taxpayer is assumed? It means
that if before the use of the tax contract all tiefes in the sphere of the tax law were on the
vertical line (subordination), then with the apption of a contract, such relations should be
change as it establishes the regime based onnagné¢horizontal relations), inherent to private
law.

For today there is no theoretical b&sithe given questions, since the tax contrathis
form is existed only in the tax legislation of thgrgyz Republic. The cases on the use of the tax
contract in other countries are not yet kndwsuch application of a private method in a legal
regulation of the tax relations generates a whetees of the questions, mainly basic of which:
whether the tax contract is —the private law ingtitin the sphere of public law or nevertheless —
it is a specific institute of the tax law?

2. At the present time there was abfgrmed an extensive practice on the application
of a contract in the tax relations. And this is @ably not only circumstance, leading to
uncertainties in relevance to the legal regulatbmax relations on the basis of a contract. The
discussion in particular deal about the fact timatthe legislation itself there are no clearly
established boundaries of regulation by the givartract, that is entirely understandable, the tax
contract should exist only within the frameworktloé tax law or nevertheless it is possible to be
guided by the general provisions for the contrgetsvided by the Civil code of the Kyrgyz
Republic.

There is an opinion that on resolutof this question depends the possibility of

recognition of the tax contract as invalid or noncluded according to the rules of the Civil

3Substantiation to the project of the Tax code efKlyrgyz Republic dated from October 17th, 2008.
“For the purpose of the thesis paper the researsitavaied out under the legislations of the coastdf the former
SSSR, the Europe and America.

-4 -



code, and also application to it the methods ofrajuiee of execution of obligations and
inclusion in it of the arbitration clause

In this connection it is also import to note that the Tax code of the Kyrgyz Republi
does not provide with the rules on change and tetiun of the tax contract; it determines only
some rules on conclusion of the tax contract amdlitions of the payment of taxes on the basis
of the given special regime, in addition there asamy other regulation of law. Consequently
how should be guided a taxpayer for protectionisfrights and interests, in the case of essential
infringement by bodies of the tax service of coiodi$ of the contract?

Actually it is not argued that antract itself can be considered as the best form of
realization of interests and possibilities by meahmdividual regulation of public relations, as
for an advantage under the theory the tax contactobe an optimal method of organization the
relations of tax bodies and taxpayers on the hafsteeir mutual obligations; however, at the
same time, another option is not excluded, thatdRkecontract can be used only as tool, which
works in interests of the state and the parameteapplication of which not always equitable to
the interests of businessmen (tax payers).

In this thesis paper, an authorihtended to find solutions to the presented qaasti
and problems from the point of view not only thedty, but also from the legal practice.

The basic sources of the thesis rekeare the current legislation, the fundamental
theoretical works in considered area, results atfocal studies, articles and reviews of domestic
lawyers and the scientists on issues similar wiphadolem in question.

For the purposes of the thesis pdpethe State tax service under the Government of
the Kyrgyz Republic has been directed a demand thighrequest to deliver the data about a
quantity of concluded tax contracts to make theyars of its legal regulation. Also by the
necessity, we have taken an interview from theciwsis, who directly work under the tax
contract and have the official information.

Consequently for study and analydigshe institute in question the several methods
were used: (1) the deduction, (2) the comparatiudys (3) the method of historical study, (4)
the systematic study, (3) the method of analydjsa( interview and (5) survey.

In relevance to the structure, theithpaper consists three basic chapters:
1. The correlation of the public and the private law.
2. The interaction of the tax and the civil law.

3. The analysis of a content of the tax contract utitkeiTax code of Kyrgyz Republic.

°N.B. Alenkina,Nalogovyi Contract: Problemy Sootnoshenia Chastawpvyh i Publichnyh Nachatloklad na
konferensciuSovershenstvovanie Zakonodatel'stva KR v RamkalizBscii Strategii Razvitia Strany na 2009-
2010»,March 29, 2010, KRSU, not published yet.
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An author and advisor have decidedexamine the nature and essence of the tax
contract under the scheme “from general to spéciitthe fist stage, under the consideration is
the general correlation of the public and privae.l So such approach was used because by
determination and specifying the general probleisoarelation of the public (tax) and private
law (civil), we have indented to formulate the wdhoépresentation of a problem and come to the
examination of the specific case of this relatiopdiased on the tax contract.

The chapter | «The correlation of tllpc and private law» consists the following parts

1. The concept and historical roots of the divisionha& public and private law.
2. The criteria for division of the law into public @uprivate.
3. The interaction of the public and private law.

It was supposed, that such appraecimitial differentiation of the public law from
private will represent the whole essence and desspokthe existed problems of correlation of
these laws. Especially, as there is no a commomiapiabout a theoretical construction of the
concept on existence at each field of law (tax @will law) of its own “independent” methods of
legal regulation, it is important to examine thattees of the civil and tax law through the
theory of the public and private law. By meansho$ theory on division of law it is supposed to
determinate, first of all, the elements inherenptblic and private law and than to reveal their
interaction properties.

In the second chapter «The inteacdf the tax and civil law» the author examines
the relationship of the public and private law baghrough the interaction of the tax and civil
law. In this chapter the most important is the wsial of the relationship of the tax and civil
legislation and their interaction, mutual influereoed penetration of the elements of these areas
of law.

In the final chapter Il of the tihepaper «The analysis of a content of the taxrecht
under the Tax code of Kyrgyz Republic», the autmalyzes the problems of legal regulation of
the tax contract and considers the possibility mbliaation the civil legislation to the given
institute. As a result for the solution of the rakesl problems of legal regulation of the tax
contract, the question on the legal nature ofdlecbntract should be examined.

Consequently a study and analysithefthesis paper was conducted in the following
sequence: (1) there were determined the problemsisgin legal practice of application of the
tax contract, (2) the legislative gaps, which fodree basis for the previous problems were
revealed, (3) subsequently by use of the above iomad methods of study, the works of
scientists and practitioners on related issuesaaedyzed, (4) the concrete results, theoretical

conclusions and practical recommendations arevedeli



The scientific novelty, theoreticahd practical significance of this thesis paper is
caused by the statement of a problem itself andrtathods of its solution. The given work
represents the first studies regarding the leggllagion of the tax contract. The specificity of
the research study consists in the detailed arsabjghe nature of the tax contract and revealing
of the problems of its legal regulation. These akcfproblems of the tax legislation and legal
practice are analyzed in the relationship with twl legislation. In the process of the
development of study and disclosure of a topichef thesis paper, it will be reflected that a
division of public and private law has not only esdific, but also practical value in the
differentiation of the essence of legal relatiopshi
Taking into account the novelty of problem, thehautand advisor aspired for the consideration
and analysis of all aspects of the problem ancestant the most significant basics for its

revealing.



Chapter 1.
The Correlation of the Public and the Private Law

How to differentiate the features of the pabdind private law? - was the main
guestion of law disputed by the best Roman and f&awo jurists, but remained unresolved and
in XX century.

The existence of the problems @htionship of the public and private law are
examined in different aspects, that, first of dédmonstrates the special necessity of the division
of law into the public and private, and that isywanportant, this division of law preserves its

both theoretical and practical value and intere#it@present time.

1. The Concept and Historical Roots of the Public Bridate law.

The terms «public» and «privas are known since ancient tinfesThis division
of law becomes the strong destination of juriditelughf. The sources for understanding the
law and its relationship with the society, statel gerson is possible to find in the works of
Ancient Greek philosophers. About the law and itgsibn into the public and private even
discussed such philosopher of antiquity as Aristagilccording to Aristotle, public law - protects
from that harms a society, and private law — pistéee individual persofis

The idea of the division of lawto the public and private also belongs to Ulp{Hn
v. A.D.). His widely known statement is about titte study of law is composed into two
positions - public and private. Public law, whichrelated to the position of Roman state,
private (which) related to the benefit of the indival persons (publicum of jus of est of quod ad
of statum of rei of romanae of spectat, privatunqobdd ad of singulorum of utilitatem); the
benefits exists in both public and private relasid’ (D.1., I. 1.2.).

In other words, according topidh, relations in the spheres of the private and
public law are differs from each other by theiruratand essence and their features cannot
render influence on their legal regulation.

The essence of the public laas normatively demonstrated as standards that
protect the interests of the state and are detednits legal status and the status of its bodies;

also that defines the political system and compmsten officials. In a number of cases the public

®|.A. Pokrovskiy, GNOVNYE PROBLEMY GRAJDANSKOGOPRAVA (1917).

" B.B. CherepahirRervonachal’nye Sposoby Priobreteniya Sobstvenposbeistvuushemu Prayt. Il. Edit.4
Uchenye Zapiski Gosudarstvennogo Saratovskogo Biteéa imeni N.G. Chernyshevskogo, 3-31 (1924).
8 M. Bartoshek, RISKOE PRAVO: PONIATIYA, TERMINY, OPREDELENIYA (1989).

° L.L. Kofanov, DGESTY USTINIANA: T. |. (2002).
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law is also understood by jurists generally asrtbiems having binding force and not able to be
changed by the way of the agreements of indivigeason$’.

In relevance to how the prevéaw was accepted in ancient times, it would be
interesting to note that not all people were thgexts of this sphere of law. As it is known from
the history, Rome was the state of slaveholdingd Aslaves were in ownership of the
slaveholders, so they absolutely had no any rigtite.rights were given only to free people that
originally were Roman citizens. Everyone not erderato the Roman community were
considered basically as deprived of civil rightsdmo protection and could be destroyed or
turned into slavery. Only later the circle of sulgeof the private Roman law has exterlded

Again in connection to Ulpiatatements, there is an opinion that he mainly
discussed not about the separation of law itsalfabout the study of law. The Russian civil law
scholar S.V. Pahman stated that the well-known Ruodifferentiation «of public» and «private»
is about the different points of the scietfceAnd also the professor and academician G.V.
Malscev focuses attention to the fact that the &M division of study of law frequently
confused by the division of law its&lf

Consequently, these two posgtiabout the study of law interpreted in the serise o
the classification of Roman law into the norms loé public law (jus of publicum) and the
private law (jus of privatunif. The second concept jois of privatumwas indentified witjus
of civile translated as the civil law, designated as law(Rbman) citizens or private
individuals®.

However for today not already scientists support the given point of view,
assuming that the content of the concept «private>lis not limited by the civil law. At the
same time, many scientists assume that exactlycithielaw fully and precisely contains all
elements of the private I

The majority of specialists swter obvious that precisely on the point of vidw o
Ulpian is based the theory in correspondence talwtiie norms of law are separated mainly by
criterion of interest (public and private). But wiher the law itself should be divided into the

10y A.Tihomirov, PUBLICHNOE PRAVO (1995).

10.S loffe, VA Musin, OSNOVY RIMSKOGO GRAJDANSKOGOPRAVA (1974). 1.B. Novisckiy RIMSKOE PRAVO
(1994).

125 V. Pahman, OG/REMENNOM DVIJENII V NAUKE PRAVA (1882).

13 G.V. Malscev Sootnoshenie Chastnogo i Publichnogo Prava: Projleorii, in GRAJDANSKOE ITORGOVOE
PRAVO ZARUBEJNYH STRAN 734 (B.B. Besbaxa, B.K. Ilyunnckoro eds., 2004).

1“V.A. Belov, Osnovnoe Razdelenie Praia GRAJDANSKOE PRAVO: AKTUALNYE PROBLEMY TEORII | PRAKTIKI
39 (V.A. Belov, 2008).

15M. Bartoshek, RISKOE PRAVO: PONIATIYA, TERMINY, OPREDELENIYA (1989). E.V. Vaskovskiy, DHEBNIK
GRAJDANSKOGOPRAVA (2003). S.A. Muromscev RAIDANSKOE PRAVO DREVNEGO RIMA (2003).

8 N.P. Aslanian, GNOVNYE NACHALA ROSSIYSKOGOCHASTNOGO PRAVA (2001). K.D Kavelin, RAVA |
OBIAZANOSTI PO IMUSHESTVAM | OBIAZATELSTVAM (1879).



public and private, and what can be the basisuoh slivision — these all questions are not only
left by Ulpian without answers, but even left withatatements.

And for nowadays the old qieston division of law on the private and public
acquires again a great interest.

Under the S.F. Kechekyan rémaariable and unstable is not the criterion for
differentiation of public and private law, but th@ractical application. From his point of view,
the circle of relations to which private or puldbev applied constantly changed; the areas, which
recently were regulated by private law, nowadagsileed by public law, or vice versa. As an
example, historically known the cases on constngcespecially the public law relations on
coordination principles (legally equal) as thoseled arise between suffered and criminal, tax
body and taxpayer, or subordinate relations (lggaling) in such spheres as family, education,
and upbringinyf. Consequently, from the times of Ancient Romelitmits of the application of
public and private law substantially changed.

The content of the conceptprofate and public law are defined by set of thenm®
regulating the specific juridical relationshtfisSuch relative division of legal regulation is
determined by the conditions of its historical depenent.

From the epoch of Ancient Rotime private law included the norms regulating the
status of persons and family relations, propersretitary and obligatory relatiofis In the
Middle Ages with the isolation of merchants intcee tBeparate class and the expansion of
international trade was formed the special subsysté private law that called as trading
customs. Significantly still the fact that with tfermation of the free labor market functioning
on the basis of the interaction of supply and dein#me attitudes of worker and employer have
turned to the ordinary transaction, and privatairgabf such relations did not change even the
active interference of the state in regulation ofking conditions. On boundary of the XIX—
XX centuries by doctrine and legislation to the exghof private law were related the personal
non-property rights and nonmaterial goods belongmghe person from the generation or by
virtue of the law, inalienable and not transferbgdanother different way.

Even the strict restrictions st&d in law the sphere of private law have never
disappeared completely. Probably in any known iziion it was impossible absolutely exclude

barter and commodity facilities. In fact the prevdaw from the old times is the sphere of free

17'S.F. Kechekian, K ¥PROSUO RAZLICHII CHASTNOGO IPUBLICHNOGO PRAVA (1927).

¥ S. Romashkin, M.S., Strogovich, V.A., TumandEORIYA GOSUDARSTVOI PRAVA: OSNOVY MARKSITSKO-
LENINSKOGO UCHENIYA O GOSUDARSTVE IPRAVE (1962).

1%/ SEOBSHAYA ISTORIYA GOSUDARSTVA DREVNIY MIR. SREDNIE VEKA. eds. 2r. T.1 (2002).

2 R. David, K. Joffre-Spinozi, SNOVNYE PRAVOVYE SISTEMY SOVREMENNOSTI(1999).
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development inevitably demanded freedom of the gntgpfreedom of contracts, and freedom of
wills and so oft.

And for today it is known that sufields as the administrative, criminal, financial
procedural, land law and a number of other lawsrel@ed to the public law. And private law
includes not only the civil law; in the juridicatience in this connection stated about the whole
system of the private law. In the opinion of themment Russian lawyer E.A. Suhanov, this
system, alongside with large parts of the civil |gthe general part, property, contracts,
obligations law, exclusive rights — the «intelleadtts and «industrial» property, the law of
succession) included also the family law, traden(eercial) law, and international private f&w
From the point of view of T.V.Kashanina, the sturet of private law includes seven
subdivisions: the civil law, the law of successidhe family law, the copyright law, the
invention (patent) law, the labor law, and the gise law with its basic - the corporate faw

Consequently should be noted thatahangeability of the content of relations make
impossible to connect the specific method of legabulation with certain relations.
Nevertheless, such variability of relations doest nerminate the traditional juridical
constructions and approaches, but those relatiohs lty necessity adapted to them. So the
concepts of public and private law were formed dnygtstanding history of the development of
law. The significant specific legal features inlrgr® public and private law, first of all, reflect
the nature of the adjustable relations, and theyimportant for the correct understanding and
application of the law (legislation) and for dinects of its further development and perfection.
The concepts of the public and private law have ardy deep historical roots, but also legal
traditions continuing from the law of the Romaatstwhere by the most ancient philosophers
and jurists successfully generated the given cdecepd were developed many institutes

necessary for their maintenance.

2. The Criteria for Division of the Law into Public @Private.

Even since very old times it is known that the atévlaw is opposite to public law,
till present times there is no unanimity in resmintof the basic question: what are the main
criteria for differentiation of these spheres affa

If to take into consideration theparate theories, for example, the differentiatbn
law on the basis of the above mentioned criteribmtrest (as supporters of this theory are

ZIE A. Suhanov, BTEMA CHASTNOGO PRAVA (1994).
*21d. at 26-30.
3T B. KashaninaKorporativnoe PravpPravo Hoziyanstvennyh Tovarishestv i Obshest®9}1.9

-11 -



known G.Arens, A.Gjunter, Dernburg, P.l.Merkel, F.K.Savindaother§®) than is important to
note that the given division on the basis of theegon of interest was highly disputed by many
scientists and was known as an object of approxiédism. The theory of interest - divides the
norms of law with regard to who’'s (what) interesi® protected. If the norm protects the
interests of individual persons - it is acceptecasrm of private law; if the interest is public -
the norm is related to public 1&W The basic argument of the position against tiesty was the
fact that it impossible to contrast the private anthlic interests. Since from one side, the public
(general) interest is set of private interestghla sense it is possible to note that the lawfitse
implemented for the protection of the interestdha individual persons, i.e. private interests.
From the other side, legal protection is given awlythose interests of the individual persons,
which have more or less general meaning and valusecause they are general to the whole
group of the persons. In this sense, on the contitas possible to say that any right proteces th
general interests. It is obvious that it canretshid that the public law concerns always more
general, private less general inter&stdherefore the comprehension of this criterionstantly
make difficult to illustrate the frame of the prigaand public law.

If to consider the theory thaséeé on the positions of the subjects of law, some
contradictions in this connection can also be eradfi. For example, in case of purchase of an
apartment by the citizen at the enterprise beingherge of municipal bodies, so the enterprise
acting as an organization does not possess anijegas in comparison with the citizen. The
state is a participant of civil relations and isu&lgin rights; therefore the relations on sale are
based on equality and freedom of will of the sides.

Thus dissatisfactions by the gitteeories caused a lot of attempts to correctgarel
another more specific formulation.

Above noted two theories tooklacp in the represented classification of Savim an
Shtal (it connects the theory of interest, whiclated to the protection of a purpose of the law,
and the theory, based on a difference in the posif a subject as independent individual or as
the member of society). As a whole, Savini and ISHistinguished legal relations by their

purposes. In public law in relevance to Savinitesahole) is the purpose, and individual person

24\/.A. Belov, Osnovnoe Razdelenie Praia GRAIDANSKOE PRAVO: AKTUALNYE PROBLEMY TEORII | PRAKTIKI 51
(V.A. Belov, 2008).

*N.M. Korkunov, LEKSI POOBSHEITEORII PRAVA: OBEKTIVNAYA | SUBEKTIVNAYA STORONA PRAVA (1914),
available at http//:www.allpravo.ru.

%35 A. MuromscevOpredelenie i Osnovnoe Razdelenie PrandzBRANNYE TRUDY PO RIMSKOMU |
GRAJDANSKOMU PRAVU 685 (2004).

#/.A. Belov, GRAJIDANSKOE PRAVO: AKTUALNYE PROBLEMY TEORII | PRAKTIKI (2008).
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possesses secondary position; on the contrarlgiprivate law individual person is the purpose
of protection. The same almost stated by $htal

The German scientists as R.leang A.Ton, and Russian - J.S. Gambarov, S.A.
Muromscev and N.L. Dyuvernua differentiate publawl from private by criterion of the
initiative and the order of protection of interebisthe lavf®. First of all, important to note, that
this theory concentrated precisely on a questioow«is protected the infringed subjective
right», instead of on a question «how it is regedat. Muromtsev S.A. approves, that the civil
rights are protected not otherwise as on the appeadiividual persons - subjects. This means
that the excitation, continuation, and completioih pootection depend completely on the
discretion of subject. The recognized authoritiperate equally as that requires injured person.
On the contrary, in the public law all the motiommgeeds from the will of the bodies of public
authority™.

However, from the point of view .M. Agarkov, supporters of the theory of the
initiative and the order of protection of inter@sterpret not about the division of the norms of
law, rather about subjective rights. From the sdcside, supporters of the given theory mixed a
reason with a consequence. It turns that existeht®e subjective right makes sense only in the
context of possible infringement. Hence, if inframyent did not take place, then subjective right
has not justified. It means that it is impossildentake the division of the law on public and
private exclusively on criteria of the positionstbé subjects and consequences of the infringed
subjective right¥-.

B.B. Cherepahin approves that tesolution of a question on criterion for
differentiation the private and public law is achad «in two different planes... - in a plane of
the subjective right and juridical relationship..nda in a plane of the objective right». The
criterion of differentiations is placed within tn@rms of the objective law when these rules are
defined the nature and character of social relatsubjected to regulation — «relations of the
legally equal subjects or legally dominating». Gapeently the public law should be
characterized as the sphere that regulates thersdased on «authority — subordination», and
the private law as based on «relations of the leggaiality of subjects». In B.B.Cherepahin

opinion, all previous that were an interest, theppses and order of their determination, a

%8G, F. Shershenevich,B8HAYA TEORIYA PRAVA (1995).

#%.A. Belov, Osnovnoe Razdelenie Prava GRAJDANSKOE PRAVO: AKTUALNYE PROBLEMY TEORII | PRAKTIKI
47 (V.A. Belov, 2008).

%3.A. MuromscevQpredelenie i Osnovnoe Razdelenie PrandzBRANNYE TRUDY PO RIMSKOMU |
GRAJDANSKOMU PRAVU 696 (2004).

%1G. F. Shershenevicl)asHAYA TEORIYA PRAVA (1995).
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position of subjects in the actual relations, ajettband content of these relations are revealed
the legal criterion of differentiatich

The examined theories of interest hased on the order of protection of interest by
the law, in essence by its content are more thsintfeories, the given theories are the basis for
two scientific directions - material and formal (ain unite several theories). The distinguishing
features of each direction, as it was already natefined by B.B.Cherepahin. The material
criterion of differentiation of law is based in acdance to B.B. Cherepahin on determination of
the criterion from the content of the relationstthee in legal regulation. And as a basis for the
formal criterion (it still called juridical) placedhe method, the approach of regulation or
construction of various legal relatidfs

The same was stated by Shershdmawicelevance to him, all approaches placed as a
basis for theories of differentiation of the pubdind private law should be analyzed under the
content of the adjustable relations (which is maltefactor) and under the order of their
protection (formal moment).

It is assumed, that B.B.Cherepamainly resolved of a question on criteria for
differentiation of law in a plane of subjective amda plane of objective right that precisely
meant material and formal (legal) directions.

Consequently despite the fact thatrd is no unanimity in the determination of the
criteria for division of the law in the variety alifferent theories, in connection to different
approaches achieved by the scientists, attempfsi@dihg the most suitable criterion make
possible to combine these theories into two baséctions - formal and material.

In addition, the legal dualism ham#icant special features at the stage of fororati
of the law and in the structure of the legislatitm.a process of creation of law the material
criterion determining the interest appears as dlatof defining the purposes of the law, spheres
for realization and methods of legal regulation. tAé same time the form of its realization
constantly erodes the precise borders of the griaat public lar.

Therefore in order to attempt to ducet certain «line» between the public law and the
private law, undoubtedly it is necessary to deteenthe criteria for differentiation of these two
basic types of legal regulation, consequently ier stated reasons, to consideration of a question
about the division of law should be presented baisdlysis of the related theories(content of
which is described in different literature), togatiwith an establishment of the most correct

328 B.Cherepahink Voprosu o Chastnom | Publichnom Pra¥eudy Po Grajdanskomu Pravu 110 (2001).
%B.B.Cherepahink Voprosu o Chastnom | Publichnom Pra¥eudy Po Grajdanskomu Pravu 110 (2001).
%G. F. Shershenevich,BBHAYA TEORIYA PRAVA (1995).

%K.M. Mashtakov Teoreticheskie Voprosy Razgranicheniya Publichriggieastnogo prava Teoriya i Istoriya
Prava i Gosudarstva 26 (2001).

-14 -



criterion and details of the main characteristitthe specific features of the private and public
law.

The first theory is based on sepamadf the subjective rights into the socially bimgl
(public) and the personally-free (private) (it im@g the material theories). This theory is
designed by L.l. Petrazhitskiy, and from his pabfitview, the subjective rights are divided
depending on the purposes to which these rightsesddowever, it is interesting that
Petrazhitskiy itself considered the given theorynas independent, in his point of view it is
represented the paraphrasing (only in other woaisjhe theory of the method of legal
regulatiori®.

In this connection the next the@\based on the method of legal regulation of public
relations (the theory of centralization and decdidation). By the supporters of this theory
should be considered R. Shtammlera, already notedPetrazhitskiy, I.A. Pokrovskiy, A.A.
Rojdestvenskiy/: from Soviet scientists S.V. Aleksandrovskiy, avidVi.Agarkov*®, and also
such modern scientists as M.l. Braginskiy and Euhg®ov. This theory qualifies the norms of
law on the basis of a special mode and approachdans of a method by which it is possible to
influence and regulate certain public relationsnétans that centralized regulation — possesses to
be as the submission of the uniforms of the stalls that is not dependent on the aspiration of
wills of private individuals, which gives the norntd public law. On the contrary, the
decentralized regulation is carried out by partais of the legal relations that give the norms of
private law®.  In the opinion of the professor I.A. Pokrowskihe public law — is an area of
authority and subordination, the private law — eeaaf freedom and private initiative. It means
that the private law is carried out dominantly b twill of its participants where any
intervention of the state is excluded.

In relevance to previous theoryLol. Petrazhitskiy (differentiation of the subjeet
rights), it is assumed that the scholar connecteal different features. In relevance with his
thought in the public law the social-binding rigltts not depend on the aspiration of will of
private individuals; on the contrary these rights established in relevance to the uniform state
will. But in case of the private law, the individysersons achieve their subjective rights at their

own discretion.

3y/.A. Belov, Osnovnoe Razdelenie Praia GRAJDANSKOE PRAVO: AKTUALNYE PROBLEMY TEORII | PRAKTIKI 51
(V.A. Belov, 2008).

%7 A.A.Rojdestvenskiy. EORIYA SUBEKTIVNH PUBLICHNYH PRAV: KRITIKO-SISTEMATICHESKOE|SSLEDOVANIE. I.
OSNOVNYE VOPROSYTEORII SUBEKTIVNYH PUBLICHNYH PRAV (1913).

M.M. Agarkov, Predmet iSistema Sovetskogo Grajdanskogo PfRvA. Izbrannye Trudy po Grajdanskomu
Pravu, 314 — 316 (2002).

%9).A. Pokrovskiy. GNOVNYE PROBLEMY GRAJDANSKOGOPRAVA (1995).
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Also from the point of view of K.NMashtakov, the publicity of a method of the legal
regulation of public relations is characterizedyperativeness. It means that one of the subjects
of social relations is designated with a specigharity (competency) that provides construction
of the relations under the scheme of «authoritybosdination». And the private method is
characterized as dispositive regulation providedsabjects with the autonomy of will and the
legal initiative and consequently ensures the lggajual relation®.

It follows that the main practiealue in differentiation of the public and priedtw
have formal (legal) elements, and first of allsta method of the legal regulation extended by
law to the concrete social sphere. From all elemehta method of regulation the strongest is
based on the relationship of the legal statusesubjects, on which concentrated the special
features of influences of public and private lawsogial relations.

The next theory is based on tlmassion of subjective rights by criterion of adéwof
the freedom that possessed their owners in detatiomthe purposes for their actions (the
theory of freedom of goal settings). The represess of the given theory are M.M. Agarkov,
V.N. Durdenevskiy, and P.E. Mihaylov. The basis fois theory is that, the private law is
«egocentric» — that means, the subjective righesrealized for the purposes determined by its
possessor. And in case if subjective right is agdeonly for reaching the purposes strictly
defined by the law, it is related to public law gsimscentrick)". In the particular relations the
purposes are strictly stated that means it cab@aletermined by the participants themselves.

It should be noticed that the tlyeon the separation of subjective rights with relga
to the purposes of its realization, it is closedygected with the methods of its legal regulation.
In case of the centralized regulation, the purp@sesdefined by the uniform state will - which
gives the rules of public law. But in the casehs tlecentralized regulation, on the contrary, the
purposes are defined by participants of the soelations.

There is also another theory theded on the object of regulation. The supporters o
this theory are R. Zom, Z. Shlossman, A.M. Gulyayé\D. Kaveliri?, N.M. Korkunov®, K.P.
Pobedonostsev, V.A. Tarkhov. The basis for thi®othevas the fact that the rules of law are
divided into the public and the private in relevanec the object of the social relations regulated
by them, it means that if the rule of law regulabesperty relations this law related to private
law, but if a rule regulates non-property relatitims law characterizes as public. For today it is
obvious that this theory is not already accurasgyplicable, since individual persons (citizen)

“°K.M. Mashtakov Teoreticheskie Voprosy Razgranicheniya Publichridg@eastnogo prava Teoriya i Istoriya
Prava i Gosudarstva 26 (2001).

“Iy/ A. Belov, Osnovnoe Razdelenie Pragva GRAJDANSKOE PRAVO: AKTUALNYE PROBLEMY TEORII | PRAKTIKI 53
(V.A. Belov, 2008).

“2K.D. Kavelin, ZBRANNYE PROIZVEDENIYA (2003).

“N.M. Korkunov, LEKSIA POOBSHEI TEORII PRAVA (1898).
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can enter into both property and non-property i@hst exclusive by their own free will and
interests.

Theory based on the objecthef regulation connected with another theory based
on the participants. This combination specified tha object of regulation of the private law
become not any property relations but only thospriviate individuals. The norms that regulate
all other relations related to the public f4w

There is also the theory basedhe position of subjects in the relations, retpda
by the law (the supporters of the given theory @e Girke, G. Elinnek, K. Kozak, F.
Regelsberger, L. Ennektserus, A.F. Kokoshkin, IMihajlovskiy, I.A. Pokrovskiy®, F.V.
Tarnovskiy, E.N. Trubetskoy and others). This tyemeated under the fact that individuals have
a number of the private and subjective rights, Wwiaidse because of «legally equal relations». It
means that these rights arise in relations of tigests not subordinated to each other, who have
the capability to freely interact with each othEne discussion deals about the identical capacity
of the subject®.

To the sphere of public law gupporters of this theory relate the subjectivatag
that arise because of relations between the ingi@igersons being in attitudes of authority and
submission (in relation to each other). In thetfitgn, in such relations the participation of a
state itself represents the public authority.

In the essence the theoryhefgosition of subject and the theory of the methiod
legal regulation make the basis for differentiatadiaw from two sides, or as B.B. Cherepakhin
noted from two different planes. And the theoriesda on criteria of the differentiation of
public and private law that formed by the elemewtsich invariably related to the content of the
concepts of this division of law.

The most important elementdegfal relations in the sphere of private law and
principal beginnings are the juridical equalitye timviolability of private property, the freedom
of agreement, the independence of the judicialgotain of the rights and interests. In this sense
the citizens (individual persons) can acquire asd property; to carry out the work and to
render services; to create and to use works ofatitee, science and invention; to inherit
property; to enter marriage and to educate theldrem, and to act in another manner by their

own free will and in their interest, independendigtermining the conditions for realization of

4\/.A. Belov, Osnovnoe Razdelenie Prawa GRAIDANSKOE PRAVO: AKTUALNYE PROBLEMY TEORII | PRAKTIKI 53
(V.A. Belov, 2008)

9. A. Pokrovskiy. GNOVNYE PROBLEMY GRAJDANSKOGOPRAVA (1995).

46\/.A. Belov, Osnovnoe Razdelenie Prawa GRAJDANSKOE PRAVO: AKTUALNYE PROBLEMY TEORII | PRAKTIKI
53 (V.A. Belov, 2008)
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such actior. Thus, rights are acquired individual nature, egldted directly and exclusively
to the individual persons.

On the contrary, the publicateEins are impossible to create on the basis ofrdee
will of the sides. Such relations arise in thedgbf state administration, protection of social
order, public safety and so on. This field maiekgludes both the initiative of the entrance into
the relation and possibility of free determinatiof its content. First of all, such legal
relationships assume one-sided imperious actioal@vance to other participants in the relation.
The most important formal element of public legdhtionship is that there at least from one side
participate the subject carried the public funcéicso it can be the state itself, or other municipa
body, official, and also a specific subject, delea by special public functions in relevance to
certain circumstances. Event notaries act as dkats of public authority, who achieve some
functions on behalf of the state, including notsrigho carry out private practitfe

The criteria that placed in theories of division law in public and private aret
just simple classification of subdivision; they plan important role in determination of the
nature of the legal institute and the consequehds cegulation. Given criteria will be assumed
as the basis for understanding the essence adixheontract.

Consequently, in examinatiorrevilhie most prevailing and precise theories related
to the division of law into the public and privafes a result of study and to the systematization
of the theories on differentiation of law was preed their typology depending on what criterion
is assumed as the basis for the division of lawl, was taken into account material and formal
directions of these theories. As a whole for deteimg the criterion of the differentiation of law
most significant role is given to the elements, alihinvariably form the concepts on the public

and public law.

3. The Interaction of the Public Law and the Privais.|

The analysis of the nature of the public and pevatv showghat these areas of law
continue to exist as two independent fields of leggulation and as two different types of the
area of social relatiofs However, the discussion is not deal about thetfat the elements that
constitute the areas of private and public lawagable to interact; particularly it means that
these elements penetrate in legal relation of editér (as an example can be agreements in the

fields of the public law - administrative agreemaesit.). Probably for this reason it is completely

“’K OMENTARIY K GRAJDANSKOMU K ODEKSUROSSIYSKOYFEDERASCI, Chast pervaya 51 (O.N.Sadikova eds.,
1998).

“8 U.A. Tihomirov, RIBLICHNOE PRAVO (1995).

“°E.A.Suhanov, BAIDANSKOEPRAVO: Tom 1 (2000).
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difficult to conduct the clear and strict framesvibmen the public and private law; however, from
other side, as it was demonstrated above the fraihésese legal spheres determined by the
concepts that is created in ancient times and mointy to exist till nowadays.

With an advisor we share thenpaif view, that all questions of the constitutibna
and political system, organization of an activitythe scope of the state bodies, management of
armed forces, judicial systems and all fields afaleprocedure, all criminal, tax and financial
laws must be withdrawn from the private naturesddtions. But in no way it does not mean that
in such field there is no any incursion of the ptevlaw®.

As an example, there is a denmatisn of the tax relations on the basis of the ta
contract and their legal regulation. Hence, thenpayt of taxes is imperative responsibility of
citizens. The responsibility, conditions and orttarpayment of taxes established by the law —
and only exclusively by the law. Consequently, thlations on the payment of taxes have the
imperative nature: responsibility on the paymentasgks appears directly «according to the law»
and does not depend on a desire and will of a teerda pay taxes or not. In this case a taxpayer
(citizens and organizations) in no way cannot u@fice the conditions of the payment of taxes
established by the Tax contract as a taxpayer ttaany right in this connection (a taxpayer just
agree with the conditions of the tax contract, andhe contrary this contract draws additional
legal responsibility). And last point, the taxpayef their own free will and in their interest
(private-law element) can use the tax contract,dgatin only under the framework established
by law.

In relevance to contract as foiirsstitute of the civil law, it would be seem tliais
inappropriate with respect to the essence of pudic However, the application of a contract in
the tax relations one additional time confirms thia¢ traditional agreement, which is a
manifestation of the private law regulation adapfior regulation of the public- law relations.

Undoubtedly, an agreement as ttsitute for the private law regulation has its
specific nature inherent in private law; neverteslat should not be interpreted that in the field
of the public law there are no any mechanisms@ttimtractual regulation.

It is known that the basic thémad beginnings about the agreement are developed
the field of civil law; however, for today the capt of administrative agreement takes it root in
the public law sphere. Labor contract is the mastiiute of labor law. In such fields of the
public law, as constitutional and financial law th@wv mechanisms of contractual regulation are
already appeared. And also, in international lag dlgreement is widely used and become the

main instrument for the regulation of internatiomalations. Even in criminal and criminal

*0yv/.A. Belov, Osnovnoe Razdelenie Prawa GRAIDANSKOE PRAVO: AKTUALNYE PROBLEMY TEORII | PRAKTIKI
62 (V.A. Belov, 2008)
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procedure law agreement adapts in the form of ¢gneesment on the reconciliation that reached
between the persons, who committed crime and wifersd®. There are also some scientists
asserting the existence of contractual relationghifhe sphere of executive power of the state,
which is beginning widely use in organization oé tontrof?.

However, there is no unity in engtanding of the nature and essence of agreements
in the public law. For example, an administratagreement is considered as the legal form of
the control of executive power that created exehklgi under the conditions of the law and
existed by value of the normative act. Neverthel#ss conditions of administrative agreement
specifically differ from the legal norms: first, igment expresses especially the will of its sides,
and legal acts - the will of the published body; tlee second point, agreement is designed for
the regulation directly of the behavior only of #ggles, as at the same time normative act
provides with identical norms for regulation of sifie relations. Consequently it is possible to
conclude that an administrative agreement is usethe direct realization of executive power,
and therefore regulated by the standards and nofitiee administrative law; however it is also
based on the principals of the agreement. It ces®ary to note that in Germany the sphere of
the application of administrative agreement it ieady differentiated from the legal act of
control. It means that, an agreement begins te itakroots in the relations of the public law in
spite of the circumstance that the division of laased mainly on the nature and methods of
legal regulation.

As it was already noted, thisntanation of the imperious action of public subgect
on private individuals by the use of contractuakhaisms already exists in practice of many
countries. In turn, this circumstance leads to seelsoning, that the state administration used to
be not only as one-sided imperious activity, buthescooperation of a state with the citizen
Such interaction is obtained, for example, in thsecof concluding the tax contract by the state
body (the body of tax service) with the taxpayer W Dedikova in her dissertation work about
the institutional basis for overcoming the asymmefrtax agreement gives determination to the
tax agreement (symmetrical), which in the essenssgssed to be as a method of organizing the
attitudes of state and taxpayers on the basiseoédfuivalence of their mutual obligatichs

This extended use of an agreenmernthe spheres of public law makes it as a
universal method of regulation of the all typessaoicial relations. In the Russian juridical
literature has already been examined the need\ala@ng the complex theory of agreement,

*1 M.F. KazanscewpOGOVORNOE REGULIROVANIE SCIVILISTICHESKAYA KONSCEPSCIA(2005).
*2N.Kolokolscev,Administrativnyi Dogovor kak pravovaya Forma Upenilya, 9 Pravo i Politika (2007).

*3D.S. AndreevAdministrativnye Dogovor i Pravovoy Akt Gosudarstvego UpravleniyaDogovor v Publichnom
Prave 148 (2009).

*IN.B.Dedikova,Instituscionalnoe Osnovanie Preodoleniya Assimataiogovogo Dogovoravtoref. Dis.kan-ta
nauk (Sankt Peterburg, 2009).
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which will have a universal nature However, as this theory is not yet developed because

of the existence of the fact that an agreemensesl s the institute of legal regulation of certain
relations in the field of public law, it is posstbto describe it by the simultaneous presence of
both the private law and public law elements.

If take into consideration tf@ contract in its form described in the Tax code
Kyrgyz Republic, tax contract cannot be concludgatdmpulsion, since its part that is called a
contract provides with the equality of the will sifles for its conclusion and determining some
conditions of its content. And, at the same tinfes tax law provides for the procedure, the
object of regulation and functions that the taxyooehlizes in the limits of its competency.

In addition, is important tota that it is not difficult to imagine that theyate law
can exist without the elements of the public lawat By modern legislation it is much more
difficult to construct certain relations in the gpé of the public law without the elements of the
private law. This interaction of the elements,tfo$ all, specified by the fact that the relations
existed in the public law sphere, are establishdtie interests of all and each individual. In this
sense the public interest is a set of individugdrests. And an agreement as the mechanism of
the private law regulation is the best form to esgsrthe essence and nature of the interests of
individual persons.

In juridical literature theaee statements that the contractual regulatioelafions
in the sphere of public law can have reflexive actand involuntarily affect the sphere of
private law?®.

Consequently, agreement candeel in all spheres of social relations; it canilg c
and criminal, administrative and other fields ofrlaAs an example, the use of an agreement in
administrative law explained by the fact that itiglexible form by which can be realized the
control, and the primary meaning is given to fadtat it provides by individual regulation of
the specific social relations within the framewarklaw in a form of indication the limits of
possible and proper behavibr

In relevance to interactiontloé private and public law there are also othetofac
that lead us to discussion. That for today apmeateh fields of law that in the different
proportions present simultaneously both the elemehprivate and public law. Such fields are
maritime law, banking law, economic law, ownerskipr and some othef$ In each case of
application of such laws it is possible to detemnwhich of the elements related to the public

*°A.D.Koresckiy, TEORETIKA-PRAVOVYE OSNOVY UCHENIYA O DOGOVOREZ001).

*%/.A. Belov, Osnovnoe Razdelenie Praya GRAJDANSKOE PRAVO: AKTUALNYE PROBLEMY TEORII | PRAKTIKI 62
(V.A. Belov, 2008)
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law and the private law, and even by determiningctvhof them basic, maximally strict
classification cannot be reached any way.

As noted G.F. Shershenevichspite of the entire division of the law, from the
scientific side the question on where there isam& differentiating the features of the private
law from those of public law - is remains till nos&ys and not completely explaifiéd
moreover, from my point of view, it become more @bex and specific, as the relations
dynamically change and need another more flexibd¢hods of it regulations that make new
questions in a process of it realization. Consetiyethis question became the object of the
study of many generations of jurists, which propgosiee variety of approaches within the
framework of the general theory of the divisionlaf. And these views and approaches were
not stable as changed during the entire histotggsl scienc?®.

In some known stages of thetohnisal development the indicated division
«shadowed», or was directly denied. Not so longiagihe Soviet society the division of law
into the public and private was generally deffiedAccording to this point of view, the law is
subdivided into the fields (criminal, civil, adm#&tiative, labor, family law and so on). Each of
these branches has their special «subject», whidmaracterized by juridical uniqueness. The
fundamental standards and norms of each brancltarsolidated, as a rule, in the special
legislative document - code. In this sense it seémas for resolution of legal issues and
guestions nothing is necessary. Consequently, dicgpto this point of view, law as a whole is
created by a state and in this respect it has @uialiure, the «statehood» remains also for all
other subdivisions (branches) of the legal systarthis case the concept of «public» even is not
represented to consider it in narrow value, reddyivonly to that part of the law concerning the
direct activity of the state.

In addition, the evaluation bettasks of the state power was considered as the
criterion for constructing the whole system of Savilaw? For example, political-
organizational law was considerate as a basic hrand subdivided into constitutional, judicial,
administrative, control and auditing, criminal, iGivand military and international law.
Economic law included the commodity-industry, ldodest, and transport, house-building,
financial, concessional and labor f&w

In the conclusion of this issue ioteraction of the private and the public law,
important to note, that there are some scientists dbjected strict differentiation of the public

*9G.F.ShershenevicliCHENIK RUSSKOGO GRAJDANSKOGO PRAVA @95).
®9G.F.ShersheneviclmBSHAYA TEORIYA PRAVA: T.2. (1995).
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and the private law by making accent on their reeetrating propertiés For example, Austin
was generally against this division. Dyuringeym dat separate criterion in a difference of the
sanctions, Elinek - in the methods of operationegfal person, Petrajisckiy in the functions
indicated in the forms of law and the systems ddirthegal motivation, Kavelin - in the
composition of normative legal acts.

In addition it is essential to sémattthe growth of activity of states in the sphefe
guarantee and protection of rights and legitimaterests of citizens (individual persons), and
also attempts at finding the most suitable methibdsoregulation, cause tendency toward the
more close connection and the interpenetrationlerhents of the public and private law. So
guestions of the relationship of public and privéaey are often encountered in practice;
however, are not always solved in the theory. lis tonnection, any special case requires
completely special approach, since, in our life thieraction of the public and private law
become more complex and specific.

Consequently, by bringing generalaosion should be noted that the division of law
into private and public predetermines different moeis of legal regulation. The actuality of the
division of law was preserved and is manifestedifferent approaches to the legal regulation of
the institutes of law depending on subjects, puep@nd legal relationships. Mutual influence,
interaction and penetration of elements of the ipudohd private law unavoidably cause serious
problems with the application of legal norms andl@ermination of the legal regulation of the
institutes of law. As a result, the correlationpafblic and private law, which is necessary to
define as the correlation of different methods efdl regulation, specifies the clear
determination of the frames of the relationshiphaf tax and civil law, including in the sphere of

so called as interpenetration of their elements.

®4G.F.ShersheneviclmBSHAYA TEORIYA PRAVA: T.2. (1995).
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Chapter 1.
The Interaction of the Tax law and the Civil law

Notwithstanding, what actuaatgs has the tax law — whether it accepted as
independent field of the law, or is understood aadya part of the financial law, in any case the
norms of the tax law undoubtedly are considered asmponent of the public law. It follows
that the tax law is legal discipline which almostrpletely regulates the relations representing
dominating interest of the state or self-governmwmodies. For this reason for the norms of the
tax law in case of application these rules is tgpimperative regulation. Imperativeness of the
norms of the tax law consists in factor that is pagsible to conduct any deviations from the law
and obligation¥. That means, these norms are characterized kstriberegulation of the rights
and duties of tax subjects and unequivocal reginaif their behavior during realization of such
relations in the sphere of the tax law.

And despite the factors thatsthelements inherent in public law are essentially
opposite for the contracts, where contractual foeednd relative dispositive of autonomy of the
contractual sides dominates, agreements beginnorg nynamically take its root in the sphere
of the tax law. These are mainly the contracts kmied by the bodies of the public management
with other subjects of public management, or whesrencomplex problematic exist, mainly
from the point of view of legal consequences othsemntracts, with natural or legal pers®ns

By analyzing the parity of ttaex law and the civil law, it is necessary to cdesi
their interaction on an example of the currentdigion. As it has already noted, in the Tax code
of the Kyrgyz Republic there are no any provisieamschange and the termination of the tax
contract’. The point 5 of the article 1 of the Civil codetbe Kyrgyz Republi® provides an
option of application of the civil legislation tdé relations of property character based on
administrative or other imperious submission of pagy to another in case direct stipulation by
the legislation. In the article 4 of the Tax code trule on principles of integrity and a
coordination of the system of legislation and law,established that institutes, terms and
definitions of the civil legislation of the KyrgyRepublic used in the code, are applied in that
extend in what they are used in these branchdsedegislation if other is not established by the

Tax code.

%5/, Knapp,TEORIYA PRAVA (1995).

%B. BabchakK problematike Dogovorov (soglasheniy) v NalogoRnave in DOGOVORV PUBLICHNOM PRAVE
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However, in relevance to J.Ldrifirov’s opinion, the concepts borrowed from other
branches of the legislation in the tax law haveepthaintenances, and new concepts which on
the value compete to the certain concepts of ofineanches of the legislation, by ignoring
conditions of interaction of the normative legatsa@and also ignoring the requirements of an
interaction of norms of the tax laws with otheri&@tions. Moreover, it is shown that in the
form of attempts of elimination by the tax laws gdps in legal regulation of the questions
concerning the competence of other branches ofetlfislation, take place a new form of the
resolution of arising problems within the framegtef specific sphef@

In this case, J.L. Tihomirov peith, that such kind of lawmaking has generated a
number of sharp contradictions, inside of branableserved « vacuums », when there is no
regulation of separate institutes, and on the eoptwhen the specific relations have detailed
regulation.

The general review of the differevorks concerning legal character and regulation
of the contracts in the sphere of the tax law @sdd that views and opinions in relevance to the
legal regulation of these contracts have diffesgroaches.

In this connection, E.Scygankamalyzing the nature of the contract of the taxlitre
approves, that in the tax law can be such relatisimsilar with civility designs. In opinion of
supporters of the given point of view, the preseoica contractual element in relations of the
taxlaw, supposes certain private law reguldfion

According to E.N.Nagornaya, theldaw principle of freedom of the contract cannot
be broken by the tax bodies, and incursions of ¢ha&l legislation into the sphere of
administrative and other imperious relations cah i limited by its the current legislation.
S.A.Gerasimenko also considers that the tax lavalied to regulate specific tax relations where
the most part of such relations are based on iheiples of civil law™.

B. Babchak in his article dividé® tcontracts (agreements) in the tax law into two
basic groups, and one of which composed from tidracts concluded between tax bodies and
taxpayer&. As an example he describes the contract, commpretermination of the size of the
tax which from his point of view, is one of the mificant institutes of the tax law of Slovak
Republic, and is regulated exclusively by the noahthe tax law. In the special literature such

contracts are usually designated as «public laweagents», according to which are regulated

%9U.A.Tihomirov, Obshaya Konscepsiya Razvitiya Rossiyskogo Zakaosietlat 1 Jurnal Rossiyskogo Prava
KypHa poccuiickoro npasa (1999).

°E.M. ScygankovProblemy Primeneniya i Sistemnogo Razvitiya NalogowZakonodatel'stva v Asperkte
Sootnosheniya Publichnogo i Chastnogo Prdaegnomicheskaya Gazeta 55-61 (2005).

"E.N. NagornayayALOGOVYE SPORY: SOOTNODHENIYA GRAJDANSKOGO | NALOGVOGO ZAKONADATELSTVA
(2002).

2B. BabchakK problematike Dogovorov (soglasheniy) v NalogoRrave in DOGOVORV PUBLICHNOM PRAVE
(E.V.GriscenkoE.G. Babeluk eds., 2009).
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the rights and protected interests or responsgihititthe sphere of public control, and if more
precisely in the field of tax control. Under theld8hak statements, such contracts it not typical
form of the decision of a question on a tax duty,tleis contract concluded only when the
taxpayer does not carry out necessary evidencesetarmination of the size of the tax.
Consequently, to conclude this contract is an exetumeasure of the bodies of tax service, the
law gives them a choice to use the given instituteot. Moreover, it can be reached only in case
of existence of above mentioned circumstanceselkvance to it the tax bodies coordinate the
size of the tax with the tax payer by the conclngibthe contract.

0.V. Soldatenko with full confidem approves, that public law agreements in the
financial law act as additional means of the lang,ahence, according to the given point of
view, he represents that it is impossible to apylyhe norms of civil law to relations in the
sphere of the financial &

And also important to note that ¢hare some works that deny the whole existence of
agreements not only in the sphere of tax law, heitwthole existence of financial agreements in
the sphere of public law. In particular S.P. Monoziated that originally it is an error to
recognize existences of financial agreements, ess@alt of the fact that the financial laws as
administrative are related to public law where agrents contradict the nature of such
relationg”.

According to A. Kurbatov interactiof the civil law and the tax law is carried ont i
following forms’>:

1. the determination of the bases of the appearantaxasbligations in dependence on the
results of evaluating the activity of taxpayer frtme point of view of civil law;

2. the determination of the order of taxation (inchglthe possibility on an application of a
number of privileges under the taxes) through teBmation of the type of legal
relationships.

In this interrelation of two differebtanches of branches of the legislation it is neags
to consider that in a number of cases traditiomégories of the civil law, fairly often being
placed in the tax norms, so they get another megathat distinct from initial, moreover
reinforced by specific interpretation of tax bodi@seir relative independence limited by the

sphere of regulation of imperious relations untertaxatior’.

30.V. Soldatenko® Nekotoryh Publichnyh Dogovorah v Finansovom Pravé@0GOVORV PUBLICHNOM PRAVE
(E.V.GriscenkoE.G. Babeluk eds., 2009).

45.P. MorozovDogovor Zaima: Poniatie i Osobennoglan.11, 2009), available at
http://www.zakon.kz/magazine/archive/2004_01_11.asp

®A. Kurbatov,0Osnovnye FormyVzamodeistviya Nalogovogo i GrajdegsiZakonodatelsty® Hozaystvo | Pravo
Xo3siicTBO 1 paBo, 57-62 (1996).

°A.F. Bakulin, Ispolzovanie Norm Grajdanskogo Prava pri RazresHgalogovyh SporagvArbitrajnaya Praktika
594-596 (2004).
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There is the opinion that the intaatiein of the civil and the tax law is specified the
sufficiently extended position, in accordance tachtthe tax relations have the great similarity
to the civil law relations on the strength of tlaetfthat both of them have direct property nature,
and also they are developed in the economic syifgreblic life’”.

Tax law, just as civil law, regulates the essence the property relations; however,
achieve this process by completely different meshdihsed on the imperious subordination of
one side of another. Hence it follows that thetr@eship of tax and civil law is an example of
the relationship of different methods of the legajulation of the property relatiofis

However, there is also the opiniort,tiraspite of formal similarities, the tax relat®by
its legal nature are distant from the civil lawatedns, and therefore there are other basics
according to which civil relations are built, aritey cannot be used as the regulator of the tax
relations. In this connection precisely should be&ed that the method of legal regulation serves
as the basic criterion of the differentiation of tlax and the civil law. And the differences in the
method of regulation of the social relations of ¢thel and the tax law are caused, first of all by
the varied directionality of the purposes of suelations. Therefore for the correct application of
the norms of the legislation in each specific cédsis, necessary to explain - what relations are
existed by the sides: the relations of civil natreelations existed in the tax I&v

At the end of the discussion of theues on the interaction of the tax law and the civil
law, | share the point of view of O.V. Soldatenkatt the public agreements have the positive
aspects in the financial law (as a whole in thielfa the public law):

1. the decentralization and the democratization desa@ministration in the regulation
of social relations is reached by means of theaagests;

2. is ensured dispositive of contractual regulatiaegfiom of choice of the entrance
into the contract relationship).

On the basis of pointed above, fiassible to come to the conclusion that the elespent
inherent in the private law (civil liberty) are #hcomponent” of any more developed legal
system. In this connection, the bodies of publitharity on their selection can accomplish the
public tasks by using a set of instruments entdubteprivate law.

If we examine the relationship of tag and civil law under the tax contract, concliide
between the bodies of tax service and the tax pagerit is evidentially demonstrated that this
relationship is reflected in the fact that this traat is characterized as agreement, according to

which are regulated the rights, the protected @stisr and the responsibility on the payment of

""R.Z.Livshisc, TEORIYA PRAVA (1994).

8 E.M. ScygankovProblemy Primeneniya i Sistemnogo Razvitiya NalogowZakonodatel'stva v Asperkte
Sootnosheniya Publichnogo i Chastnogo Prdaegnomicheskaya Gazeta 55-61 (2005).

"°A.B.Bryzgalin, V.A. Babanin, I.R. Shtromvassgktualnye Voprosy Nalogovogo, Grajdanskogo, i
Korporativhogo PravaNalogi | Finansovoe Pravo (2004).
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taxes. However, the tax part of the contract iteotéd in the factor that the contract pursues
purposes and interests in the sphere of the réalizaf the tax law. Moreover, it is possible
conclude only if the law allows it. Even in comiioa of the word «it is possible to conclude»
there is an element of the private law «to conchuolet adapted in the public law sphere.
Consequently the problems of the dati@ and interaction of the elements of the tax
and the civil law begins to more actual in thedief the tax law. Since, as it was already noted,
there is no unanimous opinion about the legal edgu of the institutes, which reflect the
elements of public and private law, but regulates $pecific relations related to the tax law.
There is also another problem appeared in the tfait the institutes, borrowed from other
branches of legislation, begin to have new conc¢eptlapted in specific sphere of legal
regulation. Hence it follows that for the resolutitne problems of the legal regulation of the tax

contract it is, in the first place, necessary tteduaine the essence and nature of the tax contract.
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Chapter 111.
The analysis of a content of the tax contract utlokeTax code of
Kyrgyz Republic.

Consequently, below presented malysis on the essence and nature of the tax
contract with regard to provisions presented inTtag code of the Kyrgyz Republic.

The Tax code of Kyrgyz Republicethfrom October 17, 2008 granted to taxpayers
the right to pay taxes on the basis of the taxreghtsince 2009, the conditions of payment of
which were determined by the provisions of the ¢lap6 of the Tax code, and the order of
application is established by the government ofgggrRepublic.

I. The content the of tax contract. In our opinion, according to Tax code, the
essential conditions of the tax contract are: J@¢db?2) sides; and 3) the period of action.

1. The Object of the tax contract. Article 366 of the chapter 56 (Taxes on the Basis
of the Tax Contract) of the Tax code determinesotiject of the tax contract. According to this
article the object of this contract is the agreeeddbligation of a taxpayer in the size of the dixe
sums of: (1) the tax for profit, (2) the NDS to tassessed deliveries, (2) the tax from sales.
Consequently, the object of the tax contract isablegation of a taxpayer on the fixed payment
of the taxes pointed out above. All the remainexges paid by a taxpayer in the general order.

We consider that with regard to ittentioned definition, the tax contract is one-siged
forcing - on the taxpayer the responsibility to gayes, as at the same time, tax body does not
have counter obligation.

Mainly article 366 of the Tax codegulates the obligation of a taxpayer on the
payment of the determined by contract taxes irfdhm of fixed pay. According to article 371 of
the Tax code a taxpayer is obligated to preseriedriax declaration, including on the activity,
on which the taxation is achieved on the basisiefcontract.

The tax code also provides for ¢bows regarding the determination of the sum and
the performance of the tax obligation.

The sum of the tax obligation on tiwatract applied in the size, which exceeds the
greatest sum of tax obligations in 3 previous yeart less than by 25 percent. With the
determination of tax obligation is considered tlaad established in the course of the control
carried out by inspections.

According to official information éhsum of the tax obligations of taxpayers on the

basis of tax contract for 01.01.2010 year befoeedthtrance to the contract totally in the republic
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composed 33904,6 thousand soms, and on the basis @x contract composes 53749 thousand
of soms. As is it evidentially demonstrated, thensof the tax obligation under the contract
increased for two times. The information on the safnthe tax obligations around the Bishkek
city shows that the to the contract basis passgd3ineconomic subjects, and their sum of tax
obligations before the entrance to the contractpmsed 5763, 5 thousand soms, and under the
contract 10047, 3 thousand sdfhs

The performance of tax obligatiordenthe contract achieved monthly to 15 day of
each month in the sizes determined by conditioriketontract.

2Sides of the tax contract. Article 366 emphasizes that the tax obligation hhes
agreed. This assumes the participation of the $idéee determination of tax obligation.

The Tax code contains a numbernitéitions concerning the sides of the tax contract:
both from the side of taxpayer and from the sidgullic authority can appear only special
subject. It means that not every taxpayer has ,riggnl not each organ of the public authority
designated to conclude the tax contract.

As the body public authorities desited the bodies of the tax service, therefons, it
considered as a competent in dealing the issueeruhd tax contract. The bodies of the tax
service - are the collective concept, which inckitieth the central apparatus of the state, which
is the tax service under the Government of the ¥¥rdrepublic, and the subordinate
subdivisions of all levels, which have the stattitegal person. Let us to note that the body of
the tax service does not exceed the scope of itgetency in correspondence with article 2 of
the Constitution of the Kyrgyz Republic, which stiof all means that it must act only within the
limits of its competency established by law.

From the side of a taxpayer can bey ambanization and individuals, who achieve
economic activity, in favor of exception of subgoivho pay tax on the basis of required patent.
The noted requirement is not only, the Tax code altablishes the list of economic subjects,
who do not have the right to conclude the tax @mttr
subjects, who render credit, financial, insueaservices;
investment and pension funds;
professional participants in the market for skies;
the taxpayers of tax for subsolil use;
the taxpayers of excise tax;

o gk~ w DN R

subjects, who achieve economic activity leas tB years.

8annual report of the state tax service under theegament of the Kyrgyz Republic on a quantity ofreemic
subjects, who passed to the contract basis anglitheof their tax obligations for 01.01.2010 year.
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The enumeration of economic activity indicated tigbntrol from the side of the state over the
subjects of the tax contract. In our view the leg@ completely limits the number of subjects,
who have the right to pay taxes on the basis oftdlkecontract, because of the control, since
during the period of the action of tax contractréhs no visiting tax checkings with the only
exception of counter checking. In this case theaiamg forms of tax control are achieved in
accordance with the Tax code.

Despite of the fact that the taxpayasluntarily express their initiative to enter tiae
relations on the basis of tax contract, not evespayer has a right to conclude this contract
under the criteria indicated. According to the @#l data totally in the republics only 1344
taxpayers (economic subjects) passed to the comizats for 01.01.2010 y&ar

3.Period of action for the tax contract. The tax contract is concluded for one year and
can be yearly prolonged. Thus, tax period forgedgormance of the tax obligations on the basis
of a contract to be the period of the time from dlag of the beginning of the action of contract
to the end of the year.

[1. Order of conclusion, change and termination of the tax contract.

1. Order of conclusion. The taxpayer intended to use the regime of theneay of taxes
on the basis of contract has right to give the appate notification in writing to the tax bodies
at the place of its tax registration, not latemtti@e 1 day of month, which precedes the month of
the entrance into the tax contract (art.369 of G@ce).

In this case tax o bodies during 15 days the day of the supply of statement can deliver
a decision about the possibility of applicationtbg taxpayer of regime on the basis of contract
or the justified failure in its application. And lgnin the case of making a decision about the
possibility of application by the taxpayer of regmn the basis of tax contract the tax body
concludes contract with the taxpayer.

This order strictly limits the freedoof taxpayer to conclude the tax contract. There i
an assumption that the body of tax service in ezade separately examines a question on
whether a taxpayer should to enter the contraetiogiship or no. Resolution of this question
completely depends on the discretion of the bodwokervice.

2. Order of change. The Tax code doe not provide with provisions comicg the change
of the conditions of the tax contract. However,practice this procedure already applied..
According to the information, which we obtainedtln@ course of the interview of the executive
director of the chamber of the tax consultants iofi .M., the tax regime on the basis of the tax

contract is already applied by the boarding howsdssyk-Kul' during 3 years. In 2008, when

8 Annual report of the state tax service under theegument of the Kyrgyz Republic on a quantity odreemic
subjects, who passed to the contract basis angltheof their tax obligations for 01.01.2010 year.
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there was reduction in the indices in connectiothwie unsuccessful season, many of these
boarding houses did not renew the tax contractafeorew period, since tax code establishes
sufficiently strict terms for the contract.

In particular, the sum of tax ohblign under the contract for the specific year (for
example, 2010) must applied as that exceeding thasnsum, but not less than by 25 percent, in
other words the sum of tax obligation yearly ineesa The head of the department on the control
of the collection of taxes and insurance of paymeonit the State Tax Service under the
government of the Kyrgyz Republic A. Karagulovatesathat corrections on a decrease of the
rates to 10 percent were already introduced ingotku Kenesh, and also with respect to a
change of some other conditions, however, as itaxptained, this question is found even on the
examination.

Hence it follows that the sides loé tcontract cannot change its essential conditions
independently. A change in the conditions of thedantract of those provided by tax code is
accomplished only by way of legislation initiativeThus, the organ of tax service, on the
initiative taxpayer or if necessary independentgn introduce the appropriate proposals or
corrections concerning the conditions of tax carttdirectly into the legislative body.

3. Order of termination. Article 369 of the Tax code establishes that thiéh@rized
tax body has right to refuse or to interrupt theiquk of the action of regime on the basis of
contract in the cases of:

1. the contradictions to condition, establishedtgpter of 56 tax codes,
2. the contradictions to condition, provided in toatract,
3. in the presence of the facts leading to theadiew from the taxation.

In this sense it follows that thedipoof the tax service is designated by imperious
authorities with respect to the taxpayers.

The termination of the contract is@ble in the connection to expiration of the tiafe
its action and not prolongation by its sides tonke period. At the same time, the termination
of the tax contract is possible by the dissolutddrthe contract on the initiative of taxpayer;
however, only in the case of its reorganization.

The order of the termination of tax tant is determined by the body of tax service. As
there is no the strict order of the terminationtlué tax contract established by law, in this is
appeared many questions, for example, weathepibssible to terminate the tax contract on the
initiative of taxpayer, in the case of essentiatwalibance by the organs of the tax service of
contract conditions.

Many questions, connected with trder of the termination of an agreement are
resolved by the civil legislation. In this casejuestion about the application of this approach as
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is correctly noted in the literature will depend @solution of a question about legal nature of
the tax contract.

The analysis of the content of taontcact makes it possible to formulate the
intermediate conclusions: (1) sides - the orgarnagfservice and taxpayer are not equal (the
body of tax service has more specified rights, tampayer - responsibilities); (2) all norms has
imperative nature. Hence it follows that legislataperatively prescribes the specific version of
the behavior of taxpayers, he requires from them phecise observance of the orders of
legislation. And in the case of the infringementedfuirements the body of tax service can apply
the measure of the intensive control.

In this connection Braginsky M.I. axddryanskiy explained that the compulsory rules
maximally limit the significance of contractual nedd By agreeing to this point of view N.B.
Alenkina indicated that the absence of the possildib include in the tax contract additional,
besides of the established by chapter 56 Tax codaditions, excludes the application of
principle of the freedom of agreement to such reast

All essential conditions of tax c@ut are specified by law, and rest are determined
the one-sided order by the organ of tax servicachviexcludes the possibility to express to
taxpayers its will in the establishment of the sjieaonditions of the payment of taxes,
therefore it is excluded the possibility of theefildetermination of a content of the tax contract.

[11. Form of tax contract. The form of the tax contract is affirmed by theder of State
Committee on taxes and other collectfBrthat called as a contract on the payment of thesta
in the form of fixed pay”.

We should actually examine, weathertax contract does contain all above-mentioned
essential conditions? This moment is importantlieragreements in general, in that connection,
if the tax contract does not contain all noted efak conditions, then in the case of the
application of a civil law there is a possibility tecognize a contract according to the rules of
the Civil code as invalid or not concluded.

On the essential conditions of thedamtract:

(1) according to the form of the tax contract its objedhe fixed pay of taxes according to
the comprised calculation. Calculation of the fixgd/ of taxes is the integral part of the
tax contract.

(2) in this form it is also clear states the side @& tontract: as the Administration of State
Committee for taxes and other collections by therepriate region, and from other side,

a taxpayer noted as economic subject.

82The Order of the state committee of the Kyrgyz Repubh taxes and other collections,dated Decemhb2008
of Ne123 “about the assertion of positions, and the foofftax accounts”
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(3) period is indicated by the date of pleeformance of tax obligation.

Consequently, all essential conditifmmghe tax contract are provided by the formlftse

According to the analysis of the emtof the form of the tax contract, its conditions
are not determined by sides; these are establishelde law or are determined by the body of
the tax service on the basis of the representedataiut the financial activity of the taxpayer and
other standards for the contract. In relevandbédax obligation it is determined by the body of
the tax service by the comprised calculation offtked pay. From this follows the fact that the
taxpayer by no means participates in the deteriomatf the conditions of the tax contract, he is
only joined to the standard form. In this connettaoes arise the question, is it possible to
consider the tax contract as a contract of adheraacording to the civil code?

As it was already noted the conditiofighe tax contract are determined by one of the
sides (by the body of tax service) in the standarths. To other side, in the case of the tax
contract a taxpayer only joined to the proposeéeamgent.

In the case of positive of answerhis tguestion, according to article 387 of the Civil
code, the taxpayer has a number of reasons wifiecego termination or modification the
conditions of the tax contract:

(1) if the tax contract being acknowledged as a conhtwvh@adherence, deprives the side
the rights usually allowed according to the agregmef this form;

(2) ifit excludes or limits the responsibility of othgide for a violation of obligations;

(3) if it contains for the joined side some bad cowdis, which on the basis of
reasonable understanding the joined side woulémascept it in the presence in it of
the possibility to participate in the determinatafragreement conditions.

Tax code in this connection doesastablish any bases for the change and termination
of the tax contract.

The form of tax contract contains d@inds (in particular point 3) about the order of
resolution of the disputes with regard to tax cacttr According to this point, with the
appearance of disputed questions, and force majounastances, the sides solve them in
accordance with the standards of the chapter V (iHiense and responsibility for its
accomplishment) of the Tax cotlee Kyrgyz Republic. In this case, completely islagded the
possibility regulating the dispute between the sider example via negotiations, what is mainly
characterized he civil law. Consequently, eventéixecontract does not contain norms about the
responsibility of the bodies of tax service forithgolation of the contract conditions, or rights
to the judicial protection, all questions, whicle @oncerned the disputes under the contract must
be solved according to tax code. Hence it follolat taxpayer can terminate the tax contract, by
the appeal of actions or resolutions of the bodfdke tax service.
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The analysis of a contentha tax contract let us conclude that the resatutib
tax body about the conclusion of a contract andd#termination of its conditions composes the
basis for the tax contract, rather than achieverbgrthe sides of an agreement. | completely
share the point of view of N.B. Alenkina that the tcontract does not have its independent
value. She also refers to E.Starostskiy, in thesesdhat tax contract comes out not as the
completely independent form, but as the form, cotetewith the administrative act.

V.K. Babchak such forms of agneats in the tax law with regard to its nature
related to the public law agreements, he also nthes$ the public law agreements, or
administrative agreements, are the application as¥ in the sphere of public law. From
individual or administrative acts they are differadterms of the fact that the discussion deals
with the double-sided legal acts, by which are te@achanged or terminated the rights, the
legally protected interests or responsibilitieshia sphere of public control.

The contract first of all is anregment of the sides, and it is directed on an
establishment, change or the termination of thietsigind duties. Taking into account that in the
tax contract agreed only the tax obligation of &gy in the payment of taxes, but rights and
obligations- are not the result of the negotiatgeament, but the order of law (requirement), we
are inclined that this contract, in the first plapersues public purposes, or has public nature.
Regulation with the aid of the compulsory rulesjehihcannot be changed by participants in the
legal relationships specifically characterizedphblic law.

In spite of the fact that tax redats design by a contract, the sides of the taxraont
remain in relations of superiority and subordinatibecause: (1) all decisions under the contract
are made and accepted individually by body of &xise; (2) tax payers under the contract do
not have opportunity to express the will indeteraion of conditions of the tax contract; (3)
body of the tax services has the right to cancdltarminate the given contract at its discretion.
The Sides in the relations of the agreement, adea are equal, and in case of the tax contract,
on the contrary, tax payers depend on aspiratidody of tax service and will of the state — that
gives norm of public law.

Sides in the relations are by agreement, as a egleal, and in the case of tax contract, on the
contrary, taxpayers depend on the aspiration obtban of tax service and will obey united state
will - which gives the rules of public law. In thnnection B.l. Braginskiy emphasizes, that
presence between the parties the relations of sugrof one of the sides and subordination
excludes basically an opportunity of applicatiot aoly civil the legislation, but also the design
of the agreement.

In nature tax contract differs fralne civil law contract, first of all: (1) in ternaf the

voluntariness of the entrance into the legal retei(in the tax law voluntariness not absolute as
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in the civil relationships, but limited); (2) theege differences in the juridical independence of
the sides; (2) difference predominantly in real@atof it purposes (tax agreements they are
realize the public interests, civil - private).
The tax contract combines all most essential elésnampublic law:

(1) as a participant of the relations — an a subjelbbcated by imperious

authorities in relation to other participants acts
(2) freedom of will is mainly realized within the framerk of the law;
3) tax contract first of all is directed on protectiohpublic interests of a society

and the state.

Based on this, we nevertheless are inclined t@ohelusion about public nature of this institute,
to which must be applied the provisions of the legislation. As consequence, we count to

impossible to use the rules of the civil law on twnclusion, the change, the termination of

agreements.
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Conclusion

The analysis of the domestic literaf practice on the application of a tax conteat
the analysis of a content of the tax contract makssible to state a final conclusion.

The studies of the thesis work showleat the relationship of the tax and the civil
legislation unavoidably draws to the appearandd®fproblems on legal regulation of institutes,
which are existed and appeared in the sphere eoftak law, in which are simultaneously
inherent the elements of both private and puble. laln particular, as an example of the
relationship of the private law and the public la& examined the tax contract.

It is impossible to characterize the contract as the institute of private law, asdee
not match the basic principles inherent inn private in the tax contract, particular there is no
the juridical equality of the sides and indepeneeincrealize particular interests. Consequently,
we incline to the conclusion that the tax contf@eserves basic elements of the public law.

On the basis of the presented arslgsd also from the fact that the relations, which
appear in the process of the tax activity of statesrelated to public law tax law, we consider
that the tax contract is, in the first place, dieglctoward the realization of public interest, sinc
the realization of execution of obligation on theyment of taxes is one of the primary tasks of
state.

We came to the conclusion that by &gire the tax contract is the institute of pubdiw|
for the substantiation of our position, we are base the following conclusions:

1. Tax contract has special legal nature: it leggime is determined by the rules of public
law, mainly by the Tax code.
2. It possesses the quality of legal act.

In addition to this, the tax contracansfers the legislative establishments, praviolg
the Tax code that, first of all, means that thatrehs are strictly established by the framework of
the law. In this connection the taxpayer does russpss the freedom of the entrance into the
contractual relations and in the determinationhef ¢ontent of contract. First of all it means that
the required correspondence of its content withetstablished orders of law. The body of tax
service is also called to act within the framewofkcompetency established by law, and its
purposes and tasks established by state.

As consequence to the drawn conmiysive make some recommendations, so for the
resolution of the problems, which are concernedlégal regulation of the tax contract, we

propose to supplement the Tax code of the KyrgypuBkc with the provisions, that would
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exhaustively regulate the procedure of appearai@mge and termination of legal relationships
on the basis of the tax contract, or in a otheislaive manner to regulate these relations.

This circumstance has both the great practical evdtr the system improvement of the
legislation of the Kyrgyz republic in the part dfet regulation of tax relations under the tax

contract and essential theoretical value.
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