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Abstract

Soviet Union Repressions of 20"30 everyone knows what those represent, but few of
us really thought about these repressions as aiayge The aim of this research is to show that
in USSR officials’ actions and acts there is a gl context and intent.

First, this paper looks at genocide through théohisal perspective, after what it reflects
the events took place in Soviet Union during 1928@k. It further proceeds with defining
genocide and proving the elements of it in regéwdSoviet Union. Such critical and challenging
aspects as genocidal actions against classes temd to destroy such classes are discussed in
deep details. This paper brings to the inferene¢ ¢kass membership should also be included
into the scope of Genocide Convention. Moreovecpiterently explains the existence of intent
in minds of genocide actors in USSR.

Lastly, it provides conclusions and relevant sutiges. In the end, there is an
explanation, who is going to be responsible in cake@stablishing tribunals against Soviet

Union.
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The topic about class identity repressions of 28i80the Soviet Union nowadays is a
highly discussed and widespread theme througheuwvtirld. Though, Soviet terror earlier was
considered to be a subject that did not attracthniistorical researchers either in the West or in
Russia. The major reasons were the lack of acoesdavant documentation and the ideological
and political delicacy of the topic, which in bgblest-War ideological camps was fastened by
different kinds of restrictions in the accountstio¢ repressions. In the Soviet Union the terror
was for a long period of time excluded from thelaiél Soviet discourse. Moreover, until the
late 1930s internal mass violence was ethicallyifjad as a necessary and positive means of
controlling human behavior in Soviet society.

In Soviet literary representations of the terroriDsz Tolczyk has found “a convention
that presented the chief institution of Sovietestatrrorism, the concentration camp, as the locus
of the re-education and redemption of reactionagyat elements in a process leading to a more
just and humane future society"Official silence was implemented in connection hwthe
culmination of Stalin’s great terror in 1937.

Since that time a lot of historical and politicdlanges were done to the society. Such
touchy and secret questions as repressions oftSdrien now are not the matter of restrictions.
For the present moment a lot of political, legatl gublic opinions reflect the character and
qualification of these events. But still not all tilem are objective and impartial, because of
different factors. Some of the works were done, wiiee information was still severely
restricted, some were done by foreign authors, ddaot fully understand the situation present
in the USSR at that time, others did not discldséha fact, what creates obstacles in evaluation
of the work done. Therefore, having an access ¢ondeded materials and having many other
legal precedents at hand | have decided to resdhrshtopic, in order to demonstrate the
objective situation and attach correct legal gigatfons to it.

This work will be focused solely on 203Gears of Soviet Era and will analyze the
events took place in the scope of genocide crinyethB means of the combination of existent
researches, analyzing the events took place, akhip at historical cases, this paper will obtain
unique and useful implementation.

'K LAS- GORAN KARLSSON GENOCIDE CASES, COMPARISONS ANDCONTEMPORARY DEBATESS56
(2003)(Steven L. B. Jensen ed.).
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In present work the analysis and comparison tecksiqvill mainly be operated by. It
will also include historical statements and intetption methods as well as different techniques
of International Legal Acts interpretation. Casevlaethod will be applied in the part of finding
differences and similarities between Soviet Uniepressions case and cases of legally accepted
and recognized genocides. To develop the sequemteraooth transition between the ideas
presented | used the synthesis method.

The sources present will be International Conventdo the Prevention and Punishment
of Genocide Crime, Statute of International Crinhir@ourt, Report of the Preparatory
Commission for the International Criminal Court,a@fber of Appeals of International Criminal
Tribunal for Rwanda and Criminal Tribunal for therrher Yugoslavia, Elements of Crime
(Rome Statute Interpretation of Elements of com@i€rimes)Cambodia genocide caseases
of Prosecutor v. Jean-Paul Akayesu, Prosecutor vsideland Prosecutor v. TadiProsecutor
v. Krajisnik, Prosecutor v. Kayishema, ProsecutoMikaeli Muhimanahistorical information
about Soviet Union repressions of 20"3@tatistical data about 20-30epressions, and other
sources.

While writing a research everyone encounters witiain impediments and difficulties.
Problems accounted by me were of various esserass.of all, it was hard to review all the
material exists on the discussed topic. Secondlynihg the objective opinion was not easy, as
long as it was hard to identify whose thoughtsjast interpretation and whose are biased and
opinion reinforced. Moreover, no clear works stgtend declaring the repressions of Soviet
Union as a genocide crime subsists. Papers andshatéing about Soviet Union Genocide do
not justifiably defend their opinion. Thereforehad to allot relevant and real facts and further
impartially interpret it, supporting my ideas bycatately chosen cases. The other obstacle |
came across with was to prove that killing peolsdal on class identity should also be included
into the definition of genocide. This problem vk fully discussed in second chapter.

In the first chapter | will talk about the origi$ the genocide term occurrence. It will
include the concept of need of rise of such crimndion and the development of it throughout
the time. Moreover, this chapter will contain thstbrical background of the events took place
in the Soviet Union during the repression of 20;3@kich prepares the reader for the analysis
followed by.
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In the second chapter | will discuss the corpusctiefelements of genocide crime)
concept and will pull down the definition of gendeiinto the elements of corpus delicti for the
better understanding of its constituents. In eaatt of this discussion the blocks from Soviet
Union events proving the existence of elements belbrought out. This will allow establishing
the fact of genocide crime in Soviet Union if subloreover, the cases of already established
genocides will be brought out in parts, where tbeegainment of facts is most problematic and
challenging.

In the conclusion, | will summarize all the findsignd proofs made throughout the work.
Moreover, | need to mention that currently, no doum the world officially recognizes Soviet
Union repressions as genocide. Since almost ameRrictive debates are going concerning these
historical events. Some considers actions of Conmshparty as means to control people, others
as inhumane treatment and third simply as a coofr$estory. At the end of my thesis | have
tried to give my own opinion on this discussed alisturbing topic, which will contain the

relevant justification.
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Chapter 1: Historical Background of genocide and Soviet Union Repressions of 20-
30th

In this chapter the aspects about the origins astrical background of term genocide
as well as the sequence of historical events téatepn Soviet Union will be discussed. In the
beginning we will talk about the need of establishinof new definition for a crime, the
precedence of which already existed in the soc\®y.will look at the attempts of international
community to define the crime with uniqgue and massiharacter and how they finally came to
the right statement with the correct reasoning. th¢ end, the example of similar and
unidentified case of genocide seen in the repressioSoviet Union will be provided.

a) Origins of Genocide Crime

The term “genocide” did not exist until 1944. Theed to propose the term, which stands
for the violent crimes committed against groupshwitie intent to destroy the existence of the
group, appeared after the cruel and massive actib@erman Nazis. Hitler and his army had
intent to destroy such nations as Gypsy, Jews,i&ussPolish, and others. By the time the war
came to an end, there was no clear understandihgwfto punish German’s Nazis and how to
define actions committed by them. As Winston Chilirglaid on august, 1941 in his broadcast
"We are in the presence of a crime without a name."

All international community was thinking about wags defining the crime that took
place. Their attempts were focused on the develapofehumanitarian law during the 19th and
early 20th Centuries. Various Hague treaties ard3bneva Conventions, for instance, made it
an international crime to murder Prisoners of WBOYVS), indiscriminately kill or target
noncombatants, sink unarmed passenger ships, arfiéée¢fi Though, nothing was effective.

Afterwards, “mass murder” was proposed as one @fwhys. Though soon it has been
determined that it does not connote the motivatibthe crime, especially when the motivation
is based upon racial, national or religious comnsitiens. Further an attempt to destroy a nation
and obliterate its cultural personality was callesl “denationalization”. This qualification

seemed to be inadequate as well, as far as itatidannote biological destruction. Moreover,

2 What is genocide (Oct. 17, 2006), available at
http://www.ushmm.org/wic/article.php?lang=en&Modake10007043
3 R. J. Rummel, "20th Century Democide" , English version is \ailable at

http://lwww.hawaii.edu/powerkills/fGENOCIDE.ENCY.HTM
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this term is mostly used for conveying or for dafg an act of deprivation of citizenship.
(Power, 4 The question about creating a new term calledefind crime committed by Nazis
became urgent and obvious.

There was a person, who throughout his life wakist to define the crime nowadays
called genocide. It was Polish-Jewish lawyer narRegpphael Lemkin. Journalist and human
rights activist Samantha Power writes that RapHashkin was troubled by the trial of
Soghomon Tehlirian in Germany in 1921. Tehliriansvamn Armenian survivor of the Young
Turk-led massacres and deportations during World Mfathe Ottoman Empire. He was on trial
for the murder of Talaat Pasha, who was one ofl¢aders of the Young Turk party and
executors of the genocide. Lemkin asked one ofrbhgr lawyer’s professor of that time why
the Armenians did not have Talaat arrested fomnmhsesacre. The professor said there was no law
under which he could be arrested. "Consider the o&a farmer who owns a flock of chickens,"
he said. "He kills them and this is his businegou interfere, you are trespassirigthat was a
clear logic of a person serving the laws, but rfa person striking for justice. "It is a crime for
Tehlirian to kill a man, but it is not a crime fbis oppressor to kill more than a million men?"
Lemkin asked. "This is most inconsistent.”

During the 1920s Lemkin became a lawyer and in 1938 same year that the Nazis
came to power in Germany, Lemkin drafted a papeorter to present his ideas before an
international criminal conference in Madrid. Hewlréhe attention to both Hitler's ascent and to
the Ottoman slaughter of the Armenians. To conviheesociety he pointed out: “If it happened
once it would happen again. If it happened thereoitld happen here. If the international
community ever hoped to prevent mass slaughtehefkind the Armenians had suffered the
world's states would have to unite in a campaigbaio the practice>But his first try failed, as
it was later determined due to the lack of a prafefinition for all conditions and elements that

were listed by him. It is important to mention thet first called genocide as “act of barbarity”.

* Ben KiernanBlood and Soil: A World History of Genocide andeEmtination from Sparta to
Darfur, New Haven, CT:. Yale \University Press (2007), kde at

http://books.google.com/books?id=XR91bs70jukC&dgxil+and+Soil:+A+World+History+o

f+Genocide+and+Extermination+from+Sparta+to+Darforftsec=frontcover&source=bn&hl=
en&ei=bRfgS_XiG8aaOJz3gZMI&sa=X&oi=book_result&cesult&resnum=4&ved=0CBIQ6

AEwAw#v=0onepage&q&f=false

> Facing History and Ourselve§he crime of Genocid¢March 30, 2008), available at
http://www.facinghistory.org/resources/facingtodbg/crime-genocide
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Such kind of name was not sound for the public lagwbkin continued working on his life-time
project.

At the end of the day, Lemkin proposed term “gedetior describing the international
crime committed by German Nazi leaders and the n@dto slaughter of the Armenians.
Genocide was composed by the means of uniting taxsvgeno- which means race or tribe
from the Greek and —cide which from the Latin stahor word killing. Literally the word
“genocide” means race/tribe — killing.

Interpreting the very intention of the author gadecshould stand for crimes longing to
annihilate people of one race or people from oreetrGoing further, people who are to be
destroyed should either have common nationalityaoe, i.e. they have to be somehow unified
by blood, or they should be connected by theirgostich as origin, traditions, way of living, etc.
Lemkin, though, understood “genocide” as "a coatid plan of different actions aiming at the
destruction of essential foundations of the lifenafional groups, with the aim of annihilating the
groups themselve$.1n his definition of genocide Lemkin did not indie any other formations
rather than national groups. The most probableore&sr this is that Holocaust was the most
striking and terrifying example of violent crimegyegifically for which the term genocide was
constructed. In 1945 the International Military Auinal held in Nuremberg, Germany charged
top Nazis with “crimes against humanity”. Even tgbuthe term “genocide” was included in the
indictment it has rather descriptive than legal nieg, because no legal acts or practice of
accusing genocide existed.

Due to the burning desire of Lemkin to bring thatice and peace into society, he
lobbied UN delegates nonstop. On December 11, 18465 General Assembly unanimously
passed a resolution defining genocide as "the Henithe right of existence of entire human
groups" which is "contrary to moral law and therispind aims of the United Nation3The
resolution was a reason for a committee to dradtttkaty banning the genocide crime. Two

years later in 1948, with Lemkin acting as a onerfabby, the United Nations passed the

® W.A. Schabas, Genocide in International Law,p. 213 (2000), available at
http://books.google.com/books?id=pYptuRHDQPgC&pg4BA&Ipg=PA189&dq=W.A.+Scha
bas,+Genocide+in+International+Law&source=bl&ot$=1GSEZF1&Sig=PxT2SBgNr9kAhrfl2
vWXxjSjkaLw&hl=en&ei=wBngS
DzLseBOMLkgbYI&sa=X&oi=book_result&ct=result&resnud&ved=0CBIQ6AEWAW#V=0
nepage&qg&f=false
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Convention on the Prevention and Punishment of Ghiene of Genocide, which declares
"genocide, whether committed in time of peace dirre of war, is a crime under international
law which [the United Nations] undertakes to preavand to punish.The UNCG came into
force in 1951, and since then has been ratified38 states.For the purposes of identification
of genocide it was clearly stated that this crirag take place either at the time of war or at the
peaceful time.

Convention became first and major document codifyiagulations on genocide crime.
This convention establishes "genocide” as an iatenal crime, which signatory nations
“undertake to prevent and punishDrafters of the convention have identified the gede
crime as an international crime according to sdverasons. The first reason is that genocide
purports to punish the wrongful act of the Stathjclv will never initiate a persecution against
itself. Secondly, that crime as in the cases witwidl or Ottoman developments is usually
directed against nations of other states and thexéh most cases have foreign element. Thus, it
was intended to have an international nature.

b) Soviet Union Repressions of 20-30™

While active discussions about the way of defirntimg genocide crime took place in the
international society, Soviet Union people werepti@ver with the fear of being repressed and
killed by its own state authorities. Lemkin had doubts about the nature of the Soviet
communist regime, “the Soviet national unity isngecreated, not by any union of ideas and of
cultures, but by the complete destruction of altures and of all ideas save one — the Soviet”.
Soviet Union story of repressions started after Hedruary Revolution of 1917, when on
December 7th a powerful punitive machine calleddrurs Extraordinary Commission (VChK)
headed by Dzerzhinsky has been established. VChKnbe the institution, which took over the
functions of surveillance, arrest, investigationpgecution, trial, and execution. They had the
main responsibility for the maintenance of interoader and the prosecution and destruction of

enemies of the Communist regime. During the firstsBevik years for the support of efforts of

"’ Facing History and OurselveEhe crime of Genocid@viarch 30, 2008), available at
http://lwww.facinghistory.org/resources/facingtodhg/crime-genocide

8 What is genocidéOct. 17, 2006), available at
http://www.ushmm.org/wic/article.php?lang=en&Modde10007043

9 Klas- Goran KarlssorGenocide: Cases, Comparisons and Contemporary [@slat10
(2003) (Steven L. B. Jensen ed.).
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the secret police in promoting “counter-revolutigriatendencies such commodities as
concentration camps and revolutionary tribunalseweiginated.

The Red terror was launched in January 1918, beoaitkin the leftist parliament there
was a break up, in which the Bolshevik party failedget a majority of the votes. In the
following spring and summer, the harassment wasctkd not only towards the representatives
and supporters of the old regime, but also tow#ndse who did not directly support the new
men of power. Priests, teachers, scholars and ptlodessional groups, who were regarded as
being too much in sympathy with the old tsaristimegy were under strict control and in serious
trouble. In July the tsar and his family were muedein Yekaterinburg. People carried this
execution were local Bolsheviks acting on Leniréssonal orders’

In 1922, Dzerzhinsky said that now "it is necesdaryook closely to the anti-Soviet
tendencies and factions, to crush internal courentution, and to disclose all the conspiracies
bowed down landlords, capitalists and their hanger$™ These words became the basis for the
future politics determined. In June - August 19@2Zrial was held over the Eser Party, it had
enormous support among the peasantry. Moreovest#reation erupted in the early 20's made
it possible for the Party to deal with the Churdlenin used this chance and started the
expropriation of church property, reminiscent of adinary robbery, accompanied by arrests,
trials, executions. In 1922 during Moscow and Rgtrd church processes 21 clerics have been
sentenced to death for "resistance" in surrendecingch values. Russian Orthodox Church
Patriarch Tikhon was arrested for twice being aathef counter-revolution'?

According to the Report of the OGPU in 1924 thetrdistion of arrests in social
composition was - the peasants, a considerable emuwifbworkers, government officials and

intellectuals.

'° Brzezinski,Zbigniew, The Permanent Purge. Politics in Soviet Totalitarssam Cambridge,
MA, (1958), available at http://www.google.com/sgetsourceid=navclient&ie=UTF-
8&rlz=1T4SKPB_enUS290US290&q=Brzezinski%2c+Zbigni&a281958%29%2c+The+Per
manent+Purge.+Politics+in+Soviet+Totalitarianismartridge%2c+MA.

" Political Repressions in USSRvailable at http://www.sakharov-
center.ru/museum/expositions/repressions-usstr/

 Robert Conquest,The Great Terror, Stalin’s Purge of the 30w edition A Reassessment.
London 1990, (1968), available at http://balticwdstcom/a-pathbreaker-robert-conquest-and-
soviet-studies-during-the-cold-war/
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Intelligentsia was massacred without mercy theyewarrested on the basis of the
Russian Federation Constitution of 1918, were degriof civil and voting rights and were
exiled abroad. Strict censorship was present witiencountry.

A new escalation of the terror occurred in conmectivith a radically new phase in
Soviet history: Stalin’s revolution from above. Fro1928 onwards the introduction of a
centralized command economy, a strong emphasis eavyh industry and agrarian
collectivization went closely together with a galedisciplining and mobilization of Soviet
society. Free migration was obstructed and geograpimovement placed under political
control. Family ties were encouraged. After a fexang of so-called Cultural Revolution, a new
Stalinist technocratic intelligentsia took over toh of industries and a burgeoning
bureaucracy?

An important aspect of the revolution was the metof terror. This time the extent and
ruthlessness of the terror was different and muetatgr than during the first Bolshevik years.
The victims were called byvshie liudi, literally dlmans of the past”, in reality all individuals
and groups who had or were considered to havediations to the old society and its regime.

In the late 20's "Shakht case” and Promparty psoeearked the beginning of mass
repression against the technical intelligentsiaabhcase brought to justice engineers and
technicians of Donetsk Basin, who were accusedetiberately wrecking, the explosion of
mines, the criminal connections with the former evenof the mines of Donetsk, the purchase of
unnecessary import of equipment, violation of safates and labor laws, etc. As a result, every
seventh engineer of the country was locked outénptrison.

In 1927, the party has defined the direction fer ¢theation of collective farms - kolhozs.
Calls to voluntarily register in the farm did noave serious impact on the property owning
farmers. The basic method of establishing collectarms was implementation of violence and
threats. First, government considered it necessadeprive the village of its economic elite -
wealthy peasants (kulaks) and the wealthy middésaets, who for most of the rural population

were counterbalance to the Soviet faming propaganda

¥ Sheila Fitzpatrick, EverydaS$talinism. Ordinary Life in Extraordinary Times:\8gt Russia in
the 1930sOxford, (1999), available at http://www.ref.byis£3/40892/1.html
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Later on Stalin declared: "From the policy of resing the exploiting tendencies of the
kulaks, we came to a policy of eliminating the kslas a class:*During 1930 - 1931 years
about 2 million of farmers had been expelled tocslesettiements. Fear of dekulakization
forced peasants to join collective farms bearing téstrictions posed on their freedom: the
absence of passports, criminal penalties for faibor comply with the rules of workdays, work
without days off and holidays, meager food supplgr (workday were issued from 200 to 500
grams of grain}>

In 1932 — 1933 the outbreak of famine has enguéfeen such "bread industries" as
Ukraine, North Caucasus, Volga region, Kazakhstéestern Siberia, south of the Central Black
Earth region and the Urals. This famine took lieésnore than 6 million people. Undoubtedly,
"famine" was the result of governmental policy agaill peasants, and not only the kul&ks.

In the early 30's extensive network of prisons, ggntransfers, and settlements was
created for the maintenance of the exiles and ipeiso This network was later called "The
Gulag Archipelago Solzhenitsyn”. Its inception &drwith the Solovetsky monastery, which in
1923 was relocated into Solovki prison camp (SLGMN)ON originally contained the priests and
monks, soldiers and officers of the White Army,ipodl opponents of the Bolsheviks, and the
intelligentsia. The theoretical justification forass arrests in the 30’s was the Stalinist
conception of intensifying the class struggle ia tountry as it moves towards socialism and the
need in a short time and at the least cost indligation of the country. The slogan spread at
that time was: "Soviet power does not punish xiggi™’

Lastly, in the 20-30 years the representativesheffarty elite fall under the attack of
repressive machine. Former head of the Red ArmysKyowas the first, who has been
eliminated from the political arena. Soviet Unicower expelled him from the country. Later in
1940 he was killed overseas by one of the agentseoNKVD. Moreover, everyone somehow
related to Trotsky were repressed.

“political Repressions in USSRvailable at http://www.sakharov-
center.ru/museum/expositions/repressions-ussr/

** Danilov, Viktor et al (ed.)Tragediya Sovetskoi derevni. Kollektivizatsiya skalachivanie.
Dokumenty i materialy & tomakh,1927-1939 Moscow, (1999-2001).

* Robert ConquestThe Harvest of Sorrow. Soviet Collectivization ahé Terror-Famine
London. (1986).

" Political Repressions in USSRvailable at http://www.sakharov-
center.ru/museum/expositions/repressions-ussr/
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In 1936-1938 Lenin's closest associates: Bukh@imviev, Kamenev, Pyatakov, Rykov
- were shot. This event received a name “Greatofern 1933-1939 years from the party were
excluded about 2 million people, of whom 1.2 mitlie were arrested. Those who had been
brought to the 1936 - 1938 trails alive fully adwmat their guilt in the terrible atrocities against
the Party and people. Defendants in open procésskpublicly confessed their crimes so that
no one doubts that the enemy has many faces arabgaar from anywheré&.

People lived in conditions of growing and well-ongeed mass hysteria and general
suspicion. Continuous fight against "enemies of peeple” had been extended thought the
meetings, newspapers and radio. After the sentgrafirenemies of the people huge rallies in
support of court decisions had been held.

Special caste in the Soviet Union was military ésre heroes of the Civil War, who were
convinced in their untouchability. But a militargup in Spain, the leader of which was General
Franco, has strengthened the suspicions of SfRlihachevskii being a possible dictate leader
had been killed as a result of repressions. Froanynd60 soldiers with the rank of divisional
commander and higher almost 400 of them were cdveyerepressions, from them 350 people
were killed (while the war killed 320). After theeath of top leaders, people really of virtually
connected with them also fall under repressionstaeikfore were arrestéd.

By this time the mechanism of repressions has lm&mly simplified. Arrests and
executions of people were carried out by limits.(order), approved by the Central Committee
of the Party and Stalin himself. These limits weoastantly increased on the initiative of local
NKVD. In 1934, the NKVD formed a special meetingd&), which without a trial had the right
to expel, exile, and send people to the camp fawoupyears. By 1941 it could condemn people
to up to 25 years and sentence them to death. @t so-called "Great Terror" period by the
special order of Stalin Yagoda and Ezhov has amgat@®uch non-judicial bodies as the "troika"
and "dvoika", which decided the fate of people adit@ to the will of the state. According to
the official data only during the period of 1937389more than 1,5 million people has been

¥ Robert ConquesfThe Great Terror, Stalin’s Purge of the 30®w edition A Reassessment.
London 1990. (1968)
¥ Getty and Roberta T. Manning (ed$)alinist Terror. New PerspectivegSambridge, p. 40-64.
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arrested, 1.3 million were convicted of extrajudicbodies, and about 700 thousand - were
killed.?®

The very notion of "enemy of the people” becomed pf everyday life, it had become
indelibly stamped not only on the traitors, butoatsh the members of their families. Family
members of all traitors of the Motherland (ChSIR3revsubjected to physical and moral torture.
According to the decision of the Politburo datedstduly 1937 the wives of "enemies of the
people” had to be sent to camp for a period oflest than 5-8 years. Children of "enemies of
the people"” were sent to labor camps of NKVD caderor to orphanages with strict regime.

The period of 20th - 30th years was one of the tjoaiges in the history of the USSR. A
lot of political processes and repressions werd,H@ktorians will never be able to recover all
the details of the terrible pictures of this erae3e years cost the country millions of victims,
who mainly were talented people, technicians, marggcholars, writers and intellectuals. The
government has sought to get rid of all free-thmgkpeople. Through one process after another,
state actually beheaded bodies of the coufftry.

Terror covered indiscriminately all regions, thdinrepublic. In the hit list were such
nations as Russians, Jews, Ukrainians, Georgiatho#er representatives of large and small
nations of the country. Particularly heavy conseges were mentioned in undeveloped areas.
Big losses suffered not only the Soviet people,dish the representatives of foreign parties and
organizations working in the USSR. Good faith eiqerho helped the country in retrieving the
economy, were sent to prisons and concentrationpsaamd expelled in disgrace from the
country.

Sensing the approaching calamity, some Soviet teafled the border. There was,
though little in number, the red wave of Soviet @memigration.

In the next chapter the events took place in Sovm@bn will be confronted with the
conception of genocide crime. Such issues as whegheessions of 20-30s in USSR are deemed

to be crime and whether this is the genocide crmlieattempt to be answered.

** Cohen, StepherRethinking the Soviet Experience. Politics and dtisisince 1917 Oxford,
(1985), available at http://www.fsmitha.com/reviGehenSF.htm
! Kuleshov, S.Nashe Otechestvo. Opyt politicheskoi istoFbm 1. Moscow. (1991).
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Chapter 2: Classidentity as a reason for recognizing genocide crimein Soviet Union
repressions of 20-30th

This chapter will mainly be focused on the elemeaftgenocide crime and the relevance
of those to the Soviet Union case. First of al& tefinition of genocide crime will be looked at
and then it will be closely examined thought théduision of the crime into segments the
presence of which constitutes the corpus delioguiring and analyzing each component of
genocide crime the facts took place in the Sovieibl in 20-30s will be provided in order to
establish the occurrence of that crime during mvasspressions. This chapter will also provide
reader with comparison of crime against humanitthwgenocide. Throughout the text relevant
cases of genocide will be brought out as a prodhkbymeans of precedence law. At the end, the
conclusion about the existence or absence of codalisti of genocide in Soviet Union
repressions case will be stated.

a) Understanding the genocide crime through the Convention on the Prevention and
Punishment of the Crime of Genocide

In order to prove the occurrence of any crimes ihécessary to subdivide it into specific
elements. These elements are usually identifieth®&yegislator when drafting and accepting the
legal documents. The absence of at least of omaeglein the events of crime sustained will
bring to the conclusion that no crime has been citi@dn

Therefore, for the establishment of genocide criima it is necessary to define the
elements of it and second to prove the existenedl efements in relevance to a particular case.

Definition of genocide can be found in number dfernational legal documents. The
major convention on Genocide is Convention on Rreee and Punishment of the Crime of
Genocide (Genocide Conventiéh)also genocide crime concept is placed in Artizlef the

International Criminal Tribunal for Rwanda (ICTR)Article 4 of the International Criminal

2 Convention on the Prevention and Punishment ofthime of Genocideadopted by the UN
General Assembly in 1948, 78 U.N.T.S. 277 openeadsignature on 8 December 1948 and
entered into force on 12 January 1951.

» The International Criminal Tribunal created for fi®secution of persons responsible for the
serious crimes and violations committed on the Rigarterritory as well as for the prosecution
of Rwandan citizens responsible for genocide andloaical crimes committed in the
neighboring states. Established between 1 Januady34 December 1994 by the Security
Council resolution, which was adopted by a voteliB-hy the Security Council at its 3453d
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Tribunal for the Former Yugoslavia (ICTY) Statufess well as in Article 6 of the International
Criminal Court (ICC) Statuté Moreover, this crime has also been incorporated the local
legislation of Kyrgyz Republic. Article 373 of crinal code of Kyrgyz Republic specifically
talks about genocide crime. Analyzing these documenpart of genocide definition it is vivid
that those are identical, which brings to the euifunderstanding of this crimi&.

According to the listed international documegénocide means any of the following acts
committed with intent to destroy, in whole or inrtpa national, ethnical, racial or religious
group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to merslwdithe group;

(c) Deliberately inflicting on the group conditiomd life calculated to bring about its
physical destruction in whole or in part;

(d) Imposing measures intended to prevent birtiisimthe group;

(e) Forcibly transferring children of the group &mother groug.’

i) Elements of Genocide Crime regarding the Soviet Union Repressions of 20-30th

Based on the definition, the imperative elementhefcrime of genocide include:

1. Theactus reus which means the commission of a generally proddbiact. In the
Convention these acts are indicated through a+g@goi

2. Thevictimized group which according to the definition expressed by #ffiliation

with the membership of a national, ethnic, racraledigious group;

meeting, on 8 November 1994. SC Res. 955 UNSCOMR, ¥8ar, 3453 meeting at 1 UN Doc.
S/RES/955 (1994).

24 The International Criminal Tribunal for the prostion of persons responsible for serious
crimes and violations committed on the former Yugas territory since 1991. It was
established by the UN Security Council resolutisvhjch was adopted by unanimously by the
Security Council at its 3217 meeting, on 25 May3.99

2 |CC Statutecalled aRome Statute of the International Criminal Cowttich was adopted by
the United Nations Diplomatic Conference of Pletgmtiaries on the Establishment of an
International Criminal Court on 17 July 1998, UNdMD@&/CONF.183/9, (17 July 1998).

6 Article 3 of UNGC says that “the following acts shall be punishalf®: Genocide; (b)
Conspiracy to commit genocide; (c) Direct and pubhcitement to commit genocide; (d)
Attempt to commit genocide; (e) Complicity in gerue”
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3. Themens reashowed in intent “to destroy, in whole or in pattté victimized group.
Each of these elements must be established beymasanable doubt, it means that there should
be no uncertainty in the established facts andtitoasts.?®

For proving the fact of genocide in case of Soueton repressions in 20-30th aforecited
imperative elements will be taken as basis. Inoginning the actus reus, then group victimized
and at last the mens rea will be recognized arabkshed.

(1) Actus Reus

Historian Ben Kiernan suggested to group actsdistehe genocide crime definition into
two main categories: Physical and Biological GedeciAccording to him “physical genocide”
goes beyond simply killing people, it includes attsplace the group of people in such
conditions, which are not favorable for life. “Baglical genocide” is aimed to prevent the
reproduction of people as grotip.

Considering the Soviet Union Repressions diffetgpes of methods were used for the
suppression of citizens. Those were: sentencirghdeenalty (shooting), maintenance in camps
and prisons, exiles and deportations. From theexomtf genocide several of the methods listed
can be implemented to Soviet Union case. It isegalivious that genocide by killing has been
committed, genocide by causing serious bodily ontaleharm also took place and lastly
genocide by deliberately inflicting conditions offel calculated to bring about physical
destruction occurred. Therefore, on Kiernan thewy physical genocide has to be proved.

In order to prove the existence of each episod8dwmiet Union Case, looking at the
methods used during repressions separately withe useful and effective for understanding.
While, discussing every element, we will try to yedhe presence of each component of corpus
delicti in the case of Soviet Union repression2@30s and we will see whether the events took

place in USSR can be admitted as a crime of geaocid

* Otto Triffterer,Genocide, its Particular Intent to Destroy in Wholein Part a Group as Such
Leiden Journal of International Law (2001), avaiat
law.huji.ac.il/lupload/ambos_reading4.pdf

# Ben KiernanBlood and Soil: A World History of Genocide anddxiination from Sparta to
Darfur, New Haven, CT:. Yale \University Press (2007), kde at
http://books.google.com/books?id=XR91bs70jukC&dgxil+and+Soil:+A+World+History+o
f+Genocide+and+Extermination+from+Sparta+to+Darfonftsec=frontcover&source=bn&hl=
en&ei=bRfgS_XiG8aa0Jz3gZMI&sa=X&oi=book_result&cesult&resnum=4&ved=0CBIQ6
AEwWAw#v=0onepage&q&f=false
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The Elements of Crin€ based upon the Rome Statute, Article 6 (a, b, @rektracts
elements of genocide by killing, genocide by cagsserious bodily or mental harm and
genocide by deliberately inflicting conditions afel calculated to bring about its physical
destruction.

Article 6 (a) talks about genocide by killing artdricludes four elements to prove the
occurrence of such genocide.

Genocide by killing: Elements

1. The perpetrator killett one or more persons.

2. Such person or persons belonged to a particnédional, ethnical, racial or religious
group.

3. The perpetrator intended to destroy, in wholenopart, that national, ethnical, racial
or religious group, as such.

4. The conduct took place in the context of a neahipattern of similar conduct directed
against that group or was conduct that could ite#féct such destruction.

Then Article 6 (b) proceeds with revelation of etrts of genocide by causing serious
bodily or mental harm.

Genocide by causing serious bodily or mental harm: Elements

1. The perpetrator caused serious bodily or meh#m to one or more persoff.

2. Such person or persons belonged to a particoédional, ethnical, racial or religious
group.

3. The perpetrator intended to destroy, in wholenopart, that national, ethnical, racial
or religious group, as such.

4. The conduct took place in the context of a neahipattern of similar conduct directed

against that group or was conduct that could iteéléct such destruction.

** This document explains the structure of the elemehfthe crimes of genocide, crimes against
humanity and war crimes and follows the structuréhe corresponding provisions of articles 6,
7 and 8 of the Rome Statute. Some paragraphs sé ticles of the Rome Statute list multiple
crimes. In those instances, the elements of cricugsear in separate paragraphs which
correspond to each of those crimes to facilitageidientification of the respective elements.
**The term ‘killed’ is interchangeable with the teltaused death’.

*> This conduct may include, but is not necessaribtrigted to, acts of torture, rape, sexual
violence or inhuman or degrading treatment.
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And finally Article 6 (c) describes the elements ggnocide by deliberately inflicting
conditions of life calculated to bring about phydidestruction.

Genocide by deliberately inflicting conditions of life calculated to bring about
physical destruction: Elements

1. The perpetrator inflicted certain conditionslit#¢ upon one or more persons.

2. Such person or persons belonged to a particoédional, ethnical, racial or religious
group.

3. The perpetrator intended to destroy, in wholenopart, that national, ethnical, racial
or religious group, as such.

4. The conditions of life were calculated to briagout the physical destruction of that
group, in whole or in part.

5. The conduct took place in the context of a neahibattern of similar conduct directed
against that group or was conduct that could ite#féct such destruction.

From the delimitation and division of these elerseiitis seen that these types of
genocides are proven by the inclusion of all nesmgsand common elements of genocide. Thus,
the actus reus goes together with intent and vieéich group and according to well known
postulates cannot exist without two other elemeStdl. in this part only two relevant to actus
reus establishment issues will be argued upon.€Tlsssies are: the murder, the cause of bodily
of mental harm, and the imposition of certain ctindiof life upon one or more persons; and the
occurrence of conduct in the context of a maniasgtern of similar conduct or the occurrence of
conduct that could itself effect such destruction.

Even though the most frequent cases of genocidaleret the murder of indelible group
members, the Article 2 of United Nation ConventamGenocide also includes acts stated in its
(b) to (e) sections, which state that genocide alag involve the intent to destroy a group by
means other than killing one or more of its membRranmel in his work extends the meaning
of the genocide crime definition by the means dfaeting the interpretation done by Report of

the Preparatory Commission for the Internationan@ral Court (PCICC).

* The term ‘conditions of life’ may include, but iotnnecessarily restricted to, deliberate
deprivation of resources indispensable for suryislch as food or medical services, or
systematic expulsion from homes.
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* Thus, in Act (b) "serious bodily or mental harmiay include acts of torture, rape,
sexual slavery, apartheid, or other inhuman or atigg treatment. (PCICC, ft. 3) These
inhumane acts, among others, were explicitly inetlch the ICC Statute in genocide criminal
law.

* In Act (c) "conditions of life" may include "ddierate deprivation of resources
indispensable for survival, such as food or medsmlvices, or systematic expulsion from
homes." (PCICC ft. 4)

* The term "forcibly" in Act (e), "is not restriaieto physical force, but may include
threat of force or coercion, such as that causedfday of violence, duress, detention,
psychological oppression or abuse of power; omtakidvantage of a coercive environment.”
(PCICC ft. 5).

* Finally, Rummel noted that there are many othemes that do not fall under the
definition of the crime of genocide, but these stit subject to prosecution by the ICC. Under
Article 7 such are systematic murder, exterminatdrcivilians, enslavement, torture, rape,
forced pregnancy, political persecution, and fords@ppearances and those are to be prosecuted
as crimes against humanity. (5)

Therefore, when looking at each component of aerg@nocidal actions separately, the
inferences made by Rummel should be taken intoustco

1.1 The murder of one or more persons:

These is no unified statistic exist on the repmessof USSR, also there is no specific one
done for 20-30th. Below the statistic on the mostderous and terrible period of 1937-1938 as
well as general statistic are introduced. It shdaddnentioned, that the following up data reflects
not only deaths from murdering, but also from @ttfhg damages and from placing into
unfavorable conditions.

In 1937-38 the data on deaths of repressions rfaoge950,000 to 1.2 million, i.e. about
a million. Most of these deaths were killings of WB, but also a significant number were
deaths in detention centers (both deliberate andsienal)**

* Getty, J. Arch and Oleg NaumoVhe Road to Terror. Stalin and the Self-Destructiérihe
Bolsheviks 1932-1939. New Haven (1999), available at
http://journals.cambridge.org/action/displayAbstPiomPage=online&aid=121191
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This estimate amounted to a million is not a clestimation and in fact presents much
higher numbers. For instance, it excludes thosestad in 1937-38 and who were still under
investigation on 31 December 1938. It also exclysssple who were deported (mainly almost
200,000 Soviet Koreans). It also excludes those dwseverely suffered from the repressions
but were not factually repressed. Such categonydes those fired from their jobs and families
of arrested people who were not arrested in perbahauffered the grief of relative loss as well
as discrimination and material losses.

The information on general number of repressiongggests that about 6 million people
were sentenced on political charges. The numb#reofest of repressed and sentenced amounts
to about 12 million. (From this number about 3.5lion died while imprisoned, from shooting,
famine, or tortures). It can also be increased tamtiglly by including the peasants who were
deported ‘only’ within their own region, for instes only Kazakhs who fled from Kazakhstan in
1931-33 constituted about 1 million. Moreover, aado the victims of war, famine and
diseasé®

According to various data and sources throughoei2th years of the Gulag’s existence
(1930-56) the number of people who were sentereéétention in prisons, colonies and camps
estimated at 17-18 million. This figure excludes tteportees, prisoners of war and internees,
those who stood in the post-war filtration camps] those who performed forced labor at their
normal place of work.

To make a conclusion, generally during the yearseptressions about 35-40 million
people suffered and almost 15-20 million of themddas a result of these evetftgherefore,
Soviet Union officials definitely killed more thame person; oppositely the number of victims is
so terrifying that there is no doubt that on thesnp the genocide element completely present in
Soviet Union Repressions of 20%30

1.2 The cause of serious bodily or mental harmmi® @ more persons:

* Michael EllmanSoviet Repression Statistics: Some Comment®pe-Asia Studies, Vol. 54,
No. 7, (2002), available at www.artukraine.com/faeart/SovietCrimes.pdf

**S. Wheatcroft ‘The Scale and Nature of German and Soviet Rspme and Mass Killings,
1930-45’,Europe-Asia Studies, (8, December 1996), available
http://www.jstor.org/pss/152781

¥lb.ed. 35

22| Page



While being in camps, prisons, and in mental hadpithose repressed were inflicted
serious bodily and mental harm. People were taitamed were forced to reveal the necessary
information, they were deprived of sufficient arehtihy food, were compelled to work on harsh
jobs without any mercy. For not obeying the ordeese either beaten or deprived of food.

In mental hospitals doctors on the order of Somiéhg authority were stuffing healthy
people with pills influencing mind. After such cuadot of people died or these people forever
lost themselves.

Women were raped and sexually harassed by pridwersf and it never considered a
felony. All of these actions in total brought toetlleath of many people or to the non-
reconstruction of them as actors of socity.

1.3 The infliction of certain conditions of lifempone or more persons:

In camps and prisons the living conditions werdad as many people could not survive
such tortures. The cells were so overloaded thraesmes people died because of the lack of air.
There was no differentiation as to children, woraad men. All got equal treatment and equally
inhumane works. Children were not given a suffiti@mount of food and they had to work in
unsuitable for their constitution jobs and tasks.

The living rooms, dining rooms, rest rooms and pt@mmodities were very dirty so
that people catch up with bunch of serious illnes3&e doctors were not allowed to be present
or sometimes doctors themselves refused to eneeffdtilities not to get sick. From these
illnesses died a lot of people, including the irtdpes.

Camps and prisons were also full of real criminalbp behaved as they wanted and
killed innocent inmates, raped women and perpetratiacks with impunity?

So, the general living conditions of prisons anchps were aimed at annihilating people
rather than punishing them. Repressed personsmairdy used as a free man power and Soviet
Union officials did not care about them as citizeibe temporary replenishment of lines of
imprisoned did not create any worries for losingreamic preference of free labor, therefore

there was no need on humane maintenance of regresse

** During 1930-1956 around 17-19 million were concatetl in GULAG only, around 1 million
died as result of torturing

39 JA. Getty, G.T. Rittersporn & V.N. Zemskotictims of the Soviet Penal System in the Pre-
war Years: A First Approach on the Basis of Archikzgidence, American Historical Review,
(4, October 1993), available at http://www.jstog/piss/2166597
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2. The occurrence of conduct in the context of aifest pattern of similar conduct or
the occurrence of conduct that could itself eféerth destruction:

All of the methods used by Soviet Union officiats darry out the repressions included
into the killing (sentencing to death, deaths agssult of torture, famine losses, conditions in
prison resulted in deaths, so on), causing seboddy or mental harms (tortures, rapes, mental
houses confinement, etc.) and inflicting conditiocalculated to bring about the physical
destruction (camps and prisons, which conditionsewmt suitable for living — insanitariness,
hard work, insufficient food, degrading treatmecttjldren and women abuse, etc.) constitute
and amount to the conduct that brings to the detstru of society groups.

Listed ways of treating the imprisoned and campaite® are not directly stated in
Genocide Article, but flow from its context. The tineds used in separate would not calculate to
genocide, but together they merge into killing,seof serious mental and physical damages and
infliction of conditions that prone to bring to tdestruction.

Therefore, actus reus completely present in Saedn officials’ acts. It means that the
first element of genocide crime had been estaldisfiben it is necessary to proceed with other
elements.

(a) Who commits genocide?

Looking at the definition of genocide one can deiee that the genocide crime
perpetrators are not literally identified in théicde. But keeping in mind that genocide had been
established to denote the crime committed by Halgainst Jews, Polish, Russians and others
and the crime committed by Turkish people agaimstékians and taking into consideration that
this crime was identified as international we migesume that the subjects of genocide crime
has to be the state or its authorities.

Though, different theorists come to the consenbas mot only the state can be the
feasant of genocide crime. For instance, Rummeicates that the perpetrator should not
necessarily be a state's government or its miltarge. It can be an international organization,
terrorist or other entities and persons. He ndtas riegardless of under what authority genocide
is committed, it is individuals that will be prosged by the ICC for the genocide crime. This
notion is stated in the ICC’s article 27THis Statute shall apply equally to all personshaiit
distinction based on official capacity. In partien] official capacity as head of state or

government, a member of a government or parliament, elected representative or a
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government official shall in no case exempt a perBom criminal responsibility under this
statute, nor shall it, in and of itself, constitateground for reduction of sentent&onsequently,
“genocide is generally considered one of the warstal crimes a government (meaning any
ruling authority, including that of a guerrilla g, a quasi state, a Soviet, a terrorist
organization, or an occupation authority) can coagainst its citizens or those it controf§.”

Looking at the last interpretation, it is not nesagdy that one state commits the genocide
against the citizens of another country, it carthi@ecase, when the state is acting against its own
citizens and such type of genocide is the most liyodepreciated. In the history there are
already numerous examples of such crimes, amorsg tGambodia, China, Germany, ect.

Therefore, taking everything into account it isezg&l to search for the subject in Soviet
Union events. On the start of repressions and u&eol Lenin was on the top of ruling authority
and by the time the great terror was flamed upirStaicupied the seat of the head of the Party.
According to his orders and instructions all thengénts and organs of the state were acting
against citizens in the worse violent mannersthénSoviet Union the main organ managing the
flow of repressions was Russian Extraordinary Cossiain (VChK), which was created on
December 7th of 1917. This was a state creatureshwddso was subordinated in its actions to
Communist Party of Soviet Union — the principalnf@tion of ruling authority. NKVD was the
other tool of governmental manipulation for liveking. Also in 1938 such organs as Dvoika
and Troika were created. These were responsibleh&dling “quick trails” of political
respondents. Most of the time those accused wpresged without a mark. Therefore, the actor
or subject of genocide in Soviet Union was theestatvernment with the head in names of Lenin
first and then Stalin. Such actors are acceptatdieiuthe sense of concerned crime and thus the
necessary sub-element presents as well.

(2) The victimized group

The definition of genocide provided in the conventspecifically lists the objects, which
can be deemed as victims of genocide crime. Thasgraups of people united by the national,
ethnical, racial or religious characteristics.sliniot clear whether drafters of the convention had
intent to create closed and exhaustive list rathem that which will allow including correction if

“Barry GewenThe Everyman of Genocide.Y. TIMES, (reviewing David Cesarani,
Becoming Eichmann), (May 14, 2006)
http://query.nytimes.com/gst/fullpage.html?res=95PM91E3FF937A25756 COA9609C8B63&S
ec=&spon=&pagewanted=all
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there is a need and general similarity of the wfaihgct under that definition. While new
definitions are codified for the actions first coitted in the history logically there should be a
space for new emerging elements of it. Theoristsrasearchers cannot predict the history, but
can leave for judges and parties cells in the taprotect rights of people if necessary.

From the literal interpretation it follows that gemde can be focused only on the
destruction of people unified mational, ethnical, racial or religiougroups. These listed groups
are the most common in our societies, though thieyadso the largest. To make conclusions,
drafters kept in mind that genocide on its natgra imassive crime and should touch upon the
rights of large associations. But does it mean thathave a right to incorporate other big
associations to the definition of genocide in cakthe commission of a similar with it crime?
Probably that is the greatest question that wewarteo when dealing with genocide concept.

(a) ‘Born in’ theory

Rummel says that the limitation of genocide to amdyional, ethnical, racial or religious
groups aims at affiliating one with the group hesvibarn in. He calls these groups as indelible
groups. Rummel though clearly states that “the erahgenocide does not apply to the intent to
destroy political, ideological, economic, militagyrofessional, or other group$.Thus, people
who were massively killed because of their affibat with the groups not included in the
definition of genocide will not be considered astivns of it. The reasoning of such an exclusion
authors sees in the nature of that membership, hwhiarording to him has a discretional
character and does not have a clear point likdilsldegroups do.

Rummel listing such groups as political, ideologiemonomic, military and professional
did not mention class identity groups and we needrtalyze whether such group is suitable
under his logic or not. As long as person doeshooh with class affiliation, this category is
automatically excluded from the genocide scopeheropinion of Rummel.

- Are we born with religion?

Rummel suggests that genocide article lists grovpsh are indelible and people are
born in such groups, then what about the religi@ligion is acquired by person either on the
will of his parents or throughout his life and da@ changed at any time. Then there is still a

“R. J. RummelGenocide English version is available at
http://www.hawaii.edu/powerkills/fGENOCIDE.ENCY.HTM
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space for other groups to be included. Otherwisesuzh a line religion should be excluded from
the scope of genocide.

Theoretically, all of the groups listed above can unified by class, because people
joined by their ideas and thoughts as in the cagepwolitical, ideological, economic and by their
types of activities and occupied positions as m ¢hse of military and professional units are
assumed to be one or another class members. Thithegbame logic can be implemented to the
groups listed in the article about genocide, sayirag the national, religious, ethnical and racial
groups are also classes within our society. Coresgtyy class is a division within the society
according to the certain characteristics, i.eait be as well as nationality so profession or $ocia
status. Moreover, the same person can at the damebelong to race, nationality, religious,
ethnical, professional, political and other groups.

Furthermore, looking at this interpretation frone tbther angel, we can identify that if
class category is not materially included in thi&chkr connoting the definition of genocide, group
of people which would be killed by the state wouldt be suitable under that article only
because they were unified not by national and imlg links, but by the professional or class
identification bonds. Such kind of inference isasge and most likely was not intended by the
drafters of the Convention of the Prevention andishment of Genocide Crime.

(b)Comparison of Genocide with Crimes against huitgan

Number of researchers and scientists suggestrisiataid of prosecuting the genocide one
can always prove the commitment of crimes againstdnity. That is why genocide includes
only certain groups, but not others. To examine gagocide, but not crime against humanity
we need to proceed with the comparison of thesectintes.*?

According to the Article 7 of the Rome Statute pfefnational Criminal Courtrime
against humanity means any of the following acterwbommitted as part of a widespread or
systematic attack directed against any civilianylagion, with knowledge of the attack:

a) Murder;

b) Extermination;

c¢) Enslavement;

*| do not compare genocide with war crimes, becawsats took place in Soviet Union in 20-
30th were happening during peaceful time. Moreogenocide has a lot of commonalities with
crimes against humanity and it is considered irermdtional society that those usually go
together; therefore this work presents only theganmson with crimes against humanity.

27| Page



d) Deportation or forcible transfer of population;

e) Imprisonment or other severe deprivation of pfalsliberty in violation of
fundamental rules of international law;

f) Torture;

g) Rape, sexual slavery, enforced prostitution¢céddr pregnancy, enforced sterilization,
or any other form of sexual violence of comparajkevity;

h) Persecution against any identifiable group ollettivity on political, racial, national,
ethnic, cultural, religious, gender as defined iarggraph 3, or other grounds that are
universally recognized as impermissible under imational law, in connection with any act
referred to in this paragraph or any crime withimetjurisdiction of the Court

i) Enforced disappearance of persons;

) The crime of apartheid;

k) Other inhumane acts of a similar character mtenally causing great suffering, or
serious injury to body or to mental or physical hilea

So, the literal differences between crimes agdiostanity and genocide are vivid:

* First of all, Crimes against humanity require thets be systematic and such as to
constitute the widespread attack against a civipapulation. While, Genocide requires that
those specifically defined in the article acts benmitted against a racial, religious, national or
ethnic group and be done with the specific intentiéstroy the group in whole or in part “as
such.” The genocide is already a crime when coredhitinly against few persons and there
should not be a proof of widespread or systematiopaign against civiliaft§ though the Rome
Statute in its Elements of Crime Appendix now reggithat “the conduct took place in the
context of a manifest pattern of similar conductdied against that group or was conduct that
could itself effect such destructiofi*”

* Secondly, the scope of genocide lists as objettsime only those people grouped by
racial, religious, national or ethnic interests,ileltrimes against humanity can be committed

against any civilian population.

* Prosecutor v. JelisicgCase No. IT-95-10-A, Judgment (July 5, 2001),labée at
http://www.unhcr.org/refworld/docid/4147fcad4.htfatcessed 4 April 2010]
“Elements of Crimeart. 6, availablat www.icc-
cpi.int/NR/rdonlyres/.../Element_of_Crimes_Eng|dif.
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* Also articles defining genocide and crimes agamsmanity list different methods of
committing those crimes. Genocide has only five amghes against humanity present wider list
including ten methods.

Previous information answers the question on howlgbne whether the genocide or
crimes against humanity is at hand. However, if sahthe elements of genocide are absent or
disputed there is always a chance to prove thatesiagainst humanity occurred (as long as
most of the times the genocide has massive or ragsite character and includes all methods
listed in crimes against humanity article), but tmafghe time it is not a right decision.

The genocide crime on its conception foreseesdbponsibility for murdering the exact
group of people, which usually becomes the qualifiactor. Crimes against humanity are
formulated for chaotic killing of civilians and this why such a killing requires having massive
or systematic character for establishment. Theegigenocide crime has to be applied to the acts
purported to kill people somehow grouped.

Crimes against humanity are on its meaning incluitéal the scope of genocide. For
example, the murder of an individual can constitbgeact of killing members of the group and
naturally leads to the commission of genocfdhuman or degrading treatment, tortufeape
and sexual violenéécan constitute the serious bodily or mental havhich is included into the

genocide definition. Therefore, the genocide isidewcrime, but the main thing here to be

*|CTR, Trial ChamberAkayesu Caseludgement, paras. 6.3.1.274-277.; ICTR, Trialnibex,
Kayishema and Ruzindana Casedgement, paras. 101-104.; ICTY, Kristic Caselgément,
available at http://www.unhcr.org/refworld/docid&t15760.html [accessed 4 April 2010]
*|CTR, Trial ChamberAkayesu Caseludgment, para. 6.3.1.283.; ICTY, Trial Chambestic
Case Judgement, available at http://www.unhcr.org/matad/docid/414810d94.html [accessed 4
April 2010]

" Earlier ICTR considered rape and sexual violencac#s which are included into the meaning
of Genocide and which therefore establish this erifollowing is the quotation Akayesu Case
which was judged by ICTR: “... rape and sexualemgke ... constitute genocide in the same way
as any other act as long as they were committdd twé specific intent to destroy, in whole or in
part, a particular group, targeted as such ...atts of rape and sexual violence ... were
committed solely against Tutsi women, many of wha@re subjected to the worst public
humiliation, mutiliated, and raped several times. These rapes resulted in physical and
psychological destruction of Tutsi women, their fisgs and their communities. Sexual violence
was an integral part of the process of destructapecifically targeting Tutsi women and
specifically contributing to their destruction atalthe destruction of Tutsi group as a whole”.
(ICTR, Trial ChamberAkayesu Caseludgement, paras. 7.8.214-215).
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proved is the intent of the party to destroy aipaldr group of people rather than any civilian
population.

As long as class identity constitutes the spegfmup within the society, it is necessary
to lay it down under the genocide, rather than eragainst humanity.

(c) Political Genocide

There are concurring to Rummel opinions, which ssgdhat the list provided in the
Convention on the Prevention and Punishment of Gdaarime is not exclusive. According to
the historian Ben Kiernan, even though the Conweenfiresents only certain elements of the
genocide crime, there are acts that are calleda@adut are not included in the Convention.
Those are called as “cultural genocide” and “paditigenocide”. “Cultural genocide” is defined
as an effort to destroy the culture of a groupnguase a different culture on the group. “Political
genocide” efforts to destroy members of a politgaup?®

From this opinion it is seen that such class asldigal formation is included into the
genocide crime concept. Therefore, we might drasvgarallel between political and all other
existent classes and say that class affiliati@ise inscribed into the definition of genocide.

(d) Stability Criterion

Tough, legal sources suggest that Genocide Comverdf 1948 takes as basis for
characterization of victimized groups the criterioh stability. However, during the drafting
procedures some States wanted to include intoadheenition the concept of “groups determined
for political reasons”.

Nevertheless, such an initiative was persistergjgated by the Soviet Union. USSR
reasoned their rejection by the incompatibility twithe stability principle adopted for
determination of protected grodpsThough, the real reason was the fear of beingsped for
the measures taken against society. The Interrati©nminal Tribunal for Rwanda supported

the principle of stability in the Akayesu judgment:

* Ben KiernanBlood and Soil: A World History of Genocide anddxiination from Sparta to
Darfur, New Haven, CT: Yale University Press (2007), kde at
http://books.google.com/books?id=XR91bs70jukC&dgzil+and+Soil:+A+World+History+o
f+Genocide+and+Extermination+from+Sparta+to+Darfor&tsec=frontcover&source=bn&hl=
en&ei=bRfgS_XiG8aa0Jz3gZMI&sa=X&oi=book_result&cesult&resnum=4&ved=0CBIQ6
AEwAw#v=0onepage&q&f=false

* Protected group mean the same as Victimized group
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“it appears that the crime of genocide was alleggeéfrceived as targeting only “stable”
groups, constituted in a permanent fashion and reeship of which is determined by birth, with
the exclusion of the more “mobile” groups which ojwens through individual voluntary
commitment.®®

This approach is not as sufficient and valid ae#&ms to be for the first sight. Since, it is
impossible to establish the affiliation of a persamth a particular group without the
establishment of subjective side (internal eleme®tich difficulty was also stated Akayesu
decision and later in thelelisic judgment®. These decisions noted that the membership of a
group inevitably implies the expressed will of eatament of the group. It means that every
person when affiliating himself with particular gimmembership should state a will to belong to
this group.

Thereby, it does not mean that one can changedatisnality, ethnicity or race, but it
means that if person does not want to belong ®dhoup then he should not be considered as
one affiliated with it, i.e. such groups are ncsle$ mobilization. Therefore, the stability test st
should not withdraw the inclusion of other groupt®igenocide definition pattern.

Soviet Union was not the first case, where the geleowas committed by the state
against its citizens and against groups unitedlasses. One of the most similar cases to the
present one is Cambodian case. Facts are simildrtlzerefore it is useful to look how
international observers qualify these actions awgeal. First of all, the historical background
and comparison of Cambodian Genocide with Sovieabtyfacts will be presented, next some
other cases will be provided and last in intentisadt will be shown how intent is attempted to
be proven in Cambodian case.

(e) Cambodian case

* Historical background and similarity with Sovidhion case

Traditionally in Cambodia political powers of Vietmese minority and the Buddist

Khimer majority faced a lot of controversies. IrbBQwhen Cambodia gained the independence,

*Y|CTR, 2 September 1998, case No. ICTR-96-4-T, Flasecutor v. Jean Paul Akayesu
judgment, available at http://www.unhcr.org/cgi-
bin/texis/vtx/refworld/rwmain?page=search&skip=0&y=prosecutor+v.+Akayesu

*'ICTY, 14 December 1999, Case No. IT-95-10-T, Hresecutor v. Goran Jelisigara. 70,
Judgment handed down by the International Crimifidbunal for the former Yugoslavia,
available at: http://www.unhcr.org/refworld/docidA¥fe474.html [accessed 1 April 2010]
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Prince Norodom Sihanouk took charge of the statel970 the revolution led by General Lon
Nol temporarily dispelled the government, whicheatpted to suppress the Communist and
Vietnamese presence. There was a small Commun@ipgcalled Khmer Rouge, which
gradually grew in its popularity and in 1975 decide take over, proclaiming the Republic of
Democratic Kampuche&.

Cambodia was ruled by the Khmer Rouge party betw®& and 1979. The head of the
party was the Czar Saloth who was popularly knogrPal Pot. The rules imposed under his
regime were strict and terrifying. According to hiseory every citizens of Cambodia were
supposed to be slaves, who had to obey the govetisnweders. People who did not follow his
directions or those who opposed his regime wertalyuortured and killed.

In asserting its new power, the Party began a ceynpa cleansing from 1975 to 1978.
The main idea of Pol Pot regime was to create a cigiization. Therefore, any dynamics
towards the development and the rise of market @ogrwere suppressed on its roots. Those
who were educated, i.e. scholars, philosopherdeaxhers were killed the discontinuance of the
enlightenment spreading. All the schools were dasgd children were barred from any kind of
studying. Moreover, all of these kids were forcipbrted from their families and had to work for
the industries and factories of the Khmer Rougesguwent. All the city dwellers and capitalist
were also put to death. In addition, governmera atparated these people’s children from their
parents and taught them to involve in torture atiis with the help of animafs.

Very similar situation we might remember in Sovigthion case. All intelligent and
educated people were repressed. Their families e#er sent to correctional camps or were
drastically limited in their civic rights, for exate children could not enter the universities,
women were not accepted to work, etc. The stagr lasued a policy of denying by relatives
from the person who betrayed the USSR. Actions loin&r Rouge party were very similar to

Soviet Union undertakings. Moreover, it is seerehiat Pol Pot subjected his repressions not

*>Cherne, Leo.The terror in Cambodid Wall Street Journal (May 10, 1978), available at
http://books.google.com/books?id=EH00v6INzb4C&pg3RA&Ipg=PA347&dq=Cherne,+Leo.
+%22The+terror+in+Cambodia.%22&source=bl&ots=__kgKal&sig=wp6zs6aTkKXpO0zIcDlI
1IV8xC10Y&hl=en&ei=X1bgS7G_PMWhOP7-
gfMI&sa=X&oi=book_result&ct=result&resnum=1&ved=0CAQ6AEWAA#v=0nepage&q=Ch
erne%2C%?20Le0.%20%22The%?20terror%20in%20Cambod2&§salse

> Hawk, David."The killing of Cambodia.New Republic, (15 November 1982): 17-21,
available at http://www.springerlink.com/contentf40mul6647v812/
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against groups of people indicated in the scopé&Jwited Nations genocide definition, but
against definite class of society. Therefore, passible to state that class identity is presuynabl
included into the meaning of genocide stated in @mnvention on the Prevention and
Punishment of Genocide Crime.

Apart from these, the hospitals and private ownemganies were destroyed and were
stopped from any further individual growth. Doctarsd engineers were cruelly killed and all the
proofs of their existence were erased from the tdamarth. In Soviet Union repressions against
technical intelligentsia and against doctors alsoewn force and gained great scale. In there was
a Case of Doctors, where. It is necessary to menhiat attack against doctors and engineers is
also attach against class members.

Moreover, Religion in Cambodia was declared illegadl the preachers who disobeyed
the rules were announced as traitors of the hordel@he monks were murdered without any
hesitation. As we remember in USSR the wave ofespons against Church was initiated in
1922. All the property of Church was mercilesslpmpriated and those Monks and preachers,
who disobeyed the orders, were killed or sentenacgulison.

All others who had opposed the ruling of Khmer Ropgrty were captured and tortured
in the prison. The list of oppressed included lesadeom opposition parties, rebels within the
country, non-communist groups and people who singipbeyed the rules imposed by the
government. In 20-30th of Soviet Era the politidders were also oppressed and were either
sent to prison or killed. By the 1940 in prisonrthevere nearly 454, 4 thousand of inmates
sentenced for political mattets.

The prison in Cambodia, where repressed people sereto was called Tuol Sleng. It
used to be a school that was shut down by the gowant and properly reequipped for keeping
traitors of the government. Each classroom wagddiviinto dozen of cells, therefore the space
for prisoners was so small that they hardly had plage to even lie down let alone move or
roam around the place. The prisons and camps ireSdaion used for capturing “traitors” were

also created in such a way that conditions there wet suitable for life>®

*Rogovin,  Statistics of victims of mass repressions available at
http://trst.narod.ru/rogovin/t5/pii.htm.

*Jackson, Karl D'Introduction, The Khmer Rouge in Contexh"Cambodia 1975-1978:
Rendezvous With Death, [edited] by Karl D. Jackgenmceton, New Jersey: Princeton
University Press, (1989), available at
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The inmates of the Kmer Rouge prison received dessitortures and difficulties. They
were shut down in their respective cells and waickled to the iron bars in the cells or to the
window bars. Prisoners were not allowed to spedk @each other and laughing or smiling was
considered to be an offense. Every inmate whemeatnivas forcibly interrogated by the guards,
who asked from them detailed information aboutrthis, contacts and family. After that all the
family members and people somehow connected witiaia were brought to prison as well.

Since the prisoners were not given access to amy & medical facilities, most of the
prisoners died due to internal illness, which higadpread among the inmates. Others were
either tortured or killed for fun by the Khmer Rauguards. It is estimated that about 18000
people were imprisoned in the small school of Teieing and almost all of them were killed in
the four year period.

In Soviet Union people were also tortured in thiegr. From the period of January 1934
till 31 December 19 in camps nearly 962,1 thousaaaple died. In 1937-1938 the number of
deaths amounted to 5,5-5,7 %, in 1939 - 3,29 % tooyifrom the annual number of imprisoned.
In rough numbers the amount of died people in 188 25,4 thousand, in 1938 — 90,5
thousand, in 1939 — 50,5 thousand, and in 194Q 7 4gusand®

Adding to the all above, during that time in Camiaodll the news agencies were
prohibited to inform the external society aboutderthat took place in Cambodia. In Soviet
Union throughout the repressions period all thesmasdia was censored and external worlds
was not aware about situation in there.

It is believed that almost 1.5 million people wenassacred within the four year period
of Khmer Rouge rule. Though some sources stilintlthie count should have possibly crossed
the 2 million mark.

The Vietnamese invasion aimed at opposing the atileol Pot brought to an end the

Khmer Rouge rule. The war which continued for adbtyears ended in January, 1979 after

http://books.google.com/books?id=h27D3EY GwzgC&pg3RMhg=PA3&dqg=Jackson,+Carl+
D.+%22Introduction,+ The+Khmer+Rouge+in+Context.%2p&rce=bl&ots=VdjW41Kk3F&si
g=e7mL6017KrCalO-FNmt1RW3R-
Wg&hl=en&ei=5VfgS7700I6A0JIDqulgl&sa=X&oi=book_restitt=result&resnum=1&ved=
O0CAYQG6AEwWAA#v=0Nnepage&g&f=false

*  ROGOVIN, Statistics of victims of mass repressionsavailable at
http://trst.narod.ru/rogovin/t5/pii.htm.
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Phnom Peh, the capital of Cambodia was capturetly éfter the fall of the Khmer Rouge
Empire the world got to know about terrific evetask place in Cambodia.

International observers firstly were hesitant tt ttee Khmer Rouge's actions genocide.
As long as the intent of the perpetrators was gdlyguolitical and class based, the case does not
fit in the common United Nations definition of gembe. Only in the past few years international
organizations as well as the UN, have begun to @eladge the crimes. The new Cambodian
government is preparing to summon a war crimesitah International observers, who believe
that the Cambodia’s government court cannot crgdilyl the Khmer Rouge perpetrators, have
asked the United Nations to serve as a medidtor.

As it has been analyzed, the Soviet Union caseln®s identical to the case of
Cambodian genocide. In Cambodian case the objdctsime were people from different
classes, such as political, intelligentsia, doctamnsl others, and notwithstanding the fact that
class identity is not literally included into theromon definition of genocide, this crime was
acknowledged and admitted as genocide. In additibe, Cambodian government also
committed genocide against its people, which alss the case in Soviet Union. Therefore,
Soviet Union case leaning against the already emtisprecedent had to be proclaimed and
prosecuted as genocide.

Thus, the major difficulty in brining those respites for events took place in Cambodia
during the Democratic Kampuchea period (1975-1%#f) in characterizing the crimes as acts
of genocide were the limits of a definition putthy principle of stability.

For example the French legislation presents matisfaetory and broader definition of
genocide rather than that in the 1948 Conventiahthea Rome Statute. This definition includes
wider range of the protected groups, such as grbapsd on political, economic, professional,
social or even sexual criteria.

Article 211-1 of the new French Criminal Code prd®as that:

“Genocide is committing or causing to be committedithe execution of a concerted
plan tending to lead to the total or partial desttion of a national, ethnic, racial or religious
group, or a group determined on the basis of aigoarbitrary criterion, any of the following

acts against members of the group:

*”"The genocide in Cambodia, 1975-7Bulletin of Concerned Asian Scholars 22 (No. 209
35-40.
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- voluntary homicide;

- causing serious bodily or mental harm;

- inflicting conditions of life likely to bring alub the destruction of the group in whole or
in part;

- imposing measures intended to prevent births;

- enforced transfer of children.”

Here in this article of French law all groups “detehed on the basis of any other
arbitrary criterion” can be deemed as a victimigealps in the scope of genocide.

According to this definition, there is no doubt tttetions committed by Soviet Union
would constitute genocide, because Communist Rastipns were directed against different
classes within the society and brought to the whabt destruction on them. Still, such a
conclusion does not bring to the statement thatebdnion action should be judged on the basis
of French law, but suggests that some countriee heren incorporated the possibility to
prosecute genocide against other groups as wekpexor those directly indicated. Therefore, it
is a practice of parties of international commuiaity it also should be clearly observed.

- Murder of unarmed and helpless people

According to some sources, the definition of gededs divided into two types.

* First, the definition of genocide can be deteredimas the intention to murder people
because of their group membership.

*And second definition is identified as any intemal government murder of unarmed
and helpless people for whatever reason.

These are not official definitions, but those fallirom the nature of genocide crime and
are used by researchers and theorists, who arenpokto the essence of genocide phenomena
in order to come to certain conclusions and drasiidperefore, on my opinion the class identity
is logically and by implication is included intoettscope of genocide crime definition. It means
that extermination of any large groups within stciean on their nature be prosecuted under
genocide indictment.

- Victimized Group on the example of Soviet Union Repressions of 20-30"

One of the greatest examples of oppressions doribebgtate authorities against people
united by the class identity occurred during theressions of 20-30s in Soviet Union. By the

severe actions of USSR rulers people from diffectadses were repressed and killed.
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From June to August of 1922 the trial under ther Psety was held. Then the same year
21 priests were sentenced to death. In the endeof®s the trial called “Shaht case” was held
under the industrial party and technical intelliggn The same time the attack against the
peasants was started by the creating in kolhozedhmemittees of poverty (combeds). First of all,
the authorities wanted to eliminate from kolhozs thass of prosperous peasants (kulaks). From
1930 to 1931 nearly two million peasants were eddb the special colonies. The starvation,
which became the result of Soviet Union politicegught to the death of more than 6 million
people among who were not only the representat¥dsilaks, but the whole class of peasants.
In 30s the victims of repressions became the mesrafanilitary forces. During these years even
the party elites were repressed. Even wives andrehi of those subjected to the repressions
were sent to special camps, where the conditiorigeofvere so bad that caused the deaths of
half of these people.

These historical examples of USSR repressions ghatvthe victims of these events
became different classes of people, such as geelisia, party, kulaks, peasants, and relatives of
these representatives. As it has been argued hbliEass identity should also be included into
the scope of genocide crime. Therefore, accordmghese evidences the conclusion about
presence of the first mandatory element of genoadme in the case of Soviet Union
repressions is clearly identified.

(3) Mens Rea

The Article 30 of the Rome Statute of Internatio@iminal Court defines mental
element (mens rea).

Mental element

1. Unless otherwise provided, a person shall benicrally responsible and liable for
punishment for a crime within the jurisdiction diet Court only if the material elements are
committed with intent and knowledge.

(a) In relation to conduct, that person means tgagge in the conduct;

(b) In relation to a consequence, that person mdansause that consequence or is
aware that it will occur in the ordinary course efents.

3. For the purposes of this article, ‘knowledge’ang awareness that a circumstance
exists or a consequence will occur in the ordineogrse of events. ‘Know’ and ‘knowingly’

shall be construed accordingly.

37| Page



Flowing from this article the main and common férgenocides element to prove is the
intent to destroy. The rest of the article’s cohtsan be categorized into tree other groups, which
are conduct, consequences, and circumstances.

(a) Intent to destroy

According to some of the authors not all violenaggeéting racial, ethnic or religious
groups can be considered as genocides. In othelsywhen killing people for racial, ethnic and
religious affiliations is limited to a smaller gnout can be described or identified as “genocidal
massacres.” This term is also not covered by thev@ation. The major difference of “genocide”
and “genocidal massacre” is not about quantity ebgbe being abused rather it is an intent
directed to the group. In “genocidal massacre”itiient is not to destroy the group, but to scare
people by the means of their partial annihilatidgfor example, state or non-state actors can act
violently against ethnic, racial or religious greum order to strike fear into the hearts of
members of the larger group in other locations. déefal massacres are illegal under
international law, but are defined as exterminatorrime against humanity rather than simple
genocide.

Therefore, we can identify “intent to destroy” asemf the most important elements to be
present for proving the existence of genocide. Tifference is basic in delimitating the border
between extermination and genocide.

According to the criminal code of Kyrgyz Republietintent can be direct and indirect.
Section 2 of article 23 defines the crime as coteaitwith direct intent, when the person
realized the social danger of his actions (nomeael, predicted its socially dangerous
consequences and wished such consequences to emMride section 3 of the same article
defines the crime as committed with indirect infevtten person realized the social danger of his
actions (non-actions), predicted the possibility otcurrence of socially dangerous
consequences, did not wish, but knowingly admisiech consequences.

The understanding of intent in the internationahowunity is not much different from the
concept used in the legislation of Kyrgyz Repubiccording to the legal theory, intent can take
one of three forms:

- dolus directus (direct intent)yhere the consequences of an action were botkdene

and desired by the perpetrator;
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- dolus indirectus (indirect intentwhere accessory consequences in addition to those
directly planned by the commissioner of an act wlereseen by the perpetrator as a certain
result, although the perpetrator did not specifycalanted these accessory consequences, he still
committed the act with knowledge of them; and

- dolus eventualiswhere a perpetrator foresees consequences tidnerthiose directly
wanted as a possibility, but nevertheless procesitisa criminal act®

In regards to genocide a lot of sources suggesitthas to posses the dolus specialis, i.e
the specific intent, because the perpetrator clooestims based on their group affiliation and
he specifically desired to exterminate them onlye Trial chambers of the ICTY and ICTR also
seem to prefer dolus specialis rather than otheestyof intents, because their judgments on
genocide crimes tend to contain the term “speniaint”.

- Dolus specialis = Dolus Directus

Furthermore, some scholars said that dolus speadiafers to and repeats the dolus
directus. Both of these concepts require a perpetrapecifically desire to bring the
consequences foreseen in genocide article.

i) ICC Knowledge-based intent standard

In spite of this, another turn of opinion existoabthe components of genocidal intent.
This turn is flown from the International Crimin@lourt's (ICC) attempts at elaborating the
concept of intent. In ICC statutes, intent is definas a “person means to cause [the]
consequence or is aware that it will occur in thdirary course of events.” This definition
shows that genocidal intent includes baiblus directusand dolus indirectus but notdolus
eventualis This alternative approach is called as a “knogéetlased intent standard” and it
presents a broader definition of intent becauseerttzan one type of mental state can satisfy its
requirements.

A knowledge-based approach to the intent determoimatas not applied in practice. As
to the regards of genocide, knowledge-based dectsias even rejected by some tribunals. In

Prosecutor v. Akaye3y the ICTR Trial Chamber held that a perpetratorejsrehensible for

*® Actus non facit reum, nisi mens sit rea: An Inigesion into the Treatment of Mens Rea in
the Quest to Hold Individuals Accountable for Gadec available at
http://www.unt.edu/honors/eaglefeather/2006_Issng4.shtml

** Judgment, Th@rosecutor v. Jean-Paul Akayesiase No. ICTR-96-4-T, 2 September 1998
and Sentencing Judgmefitie Prosecutor v. Jean-Paul Akaye®ase No. ICTR-96-4-T, 2
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genocide “when he commits a [prohibited act] witle tlear intent to destroy, in whole or in
part, a particular group.” Paying attention to there wording of the ICTR reasoning, such as
“clear intent to destroy” strongly indicates a pasp to destroy a group, and consequently, only
dolus directus can be respectively implementednp8i indicating the knowledge of destructive
consequences is not enough to constitute the gdadontent.

Accordingly, in Prosecutor v. Jelisf®, the ICTY Trial Chamber decided that the
defendant “could not be found guilty of genocideh# himself did not share the goal of
destroying in part or in whole a group even if Il that he was contributing to or thought his
acts might be contributing to the partial or tadaktruction of a group.” Such a judgment also
leads to the conclusion that special (direct) ingdould be demonstrated.

And lastly, in the ICTY’sProsecutor v. Krstit' case, the Trial Chamber specifically
adopted the purposeful standard (i.e., dolus diggdbr genocidal liability.

Therefore, most of the courts and scholars, ingrfine intent in genocide as dolus
directus rather than dolus indirects. It happeesabse other intent modes present very
ambiguous and vague definitions. The Crime of @&eois such a severe and all-embracing
crime that it requires the form of intent to be sgecific as possible. Otherwise, mens rea
becomes too broad and it can bring to situatiomgresgenocide cannot be clearly distinguished
from other international crimes.

So, the specific intefft the key part of the Genocide Convention, requirepetrators
specifically intend to destroy a group in wholeimpart, i.e. the consequences of acts are both
foreseen and desired. According to the well knowstylates of international law premeditation

for genocide lays in:

October 1998,available at http://www.unhcr.org/cgi-
bin/texis/vix/refworld/rwmain?page=search&skip=0&qy=prosecutor+v.+Akayesu[accessed 1
May 2010]

® Prosecutor v. Goran JelisifTrial Judgement), IT-95-10-T, International Cnal Tribunal for
the former Yugoslavia (ICTY), 14 December 1999, ilade at:
http://www.unhcr.org/refworld/docid/4147fe474.htfatcessed 1 April 2010]

** Prosecutor v. Radislav Krsti¢Appeal Judgement), IT-98-33-A, International Qriai
Tribunal for the former Yugoslavia (ICTY), 19 April 2004, available at:
http://www.unhcr.org/refworld/docid/414810384.htfatcessed 1 April 2010]

® Throughout my work | might use specific intent addect intent as interchangeable
definitions, because on my opinion these termsndeitdlentical acts. | am in accordant with
theory of equation of these intents.
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- a genocidal motive for the act;

- expressed purpose to execute the act;

- knowledge of certain results of the act;

- awareness of probable or likely outcomes ofatte

Such postulates are identical to those statedanCthminal Code of Kyrgyz Republic
cited above. To remind, the mere negligence or evgeneral knowledge of a likely outcome of
an act is not enough to be genocide under the @tiove Following, drafters have included the
need to have gpecific intentIt means that the wrongdoer committed the aptegise to bring
the whole or partial destruction of the group. Hloyv from this, genocide requires the
perpetrator's conscious desire.

i) Intent and Motivation

We should keep in mind that intent is not the sasenotivation. As it was earlier stated
the Convention on the Prevention and Punishmerih@fGenocide Crime does not require a
specific motive to qualify the crime as genocide.

In 1998 ICTR (International Criminal Tribunal forwRnda) in its judgment provided
criteria that “the perpetrator clearly seeks todpice the act charge@®It means that the motive
of the perpetrator is not important and should bettaken into account when judging. For
instance, executors of genocide might seek to a@estrgroup in whole or in part because they
wanted to gain political power or because they wooknefit themselves economically, or
simply because they wanted to terrify the popufatd specific region. Nothing of the listed
above is matter. What does matter is that the patpe carried out the act specifically as a way
to destroy the group. There is no difference whegineup of people is killed because members
of it are hated, useless or they are to be a tbaemifying people it should be considered
genocide.

iii) Proving the intent

* Ben KiernanBlood and Soil: A World History of Genocide anddxiination from Sparta to
Darfur, New Haven, CT:. Yale \University Press (2007), kde at
http://books.google.com/books?id=XR91bs70jukC&dgxil+and+Soil:+A+World+History+o
f+Genocide+and+Extermination+from+Sparta+to+Darfprftsec=frontcover&source=bn&hl=
en&ei=bRfgS_XiG8aa0Jz3gZMI&sa=X&oi=book_result&cesult&resnum=4&ved=0CBIQ6
AEwWAw#v=0onepage&q&f=false
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Getting to the next and the hardest problem tedtiregcrime to be genocide is the
difficulties connected with proving the intent.idtimpossible to get into the mental state of the
perpetrator, but the intent can be inferred fromdhtions of him.- Specific intent and will to
destroy

The specific intent should be expressed by wilfdestroy”. In the Convention on the
Prevention and Punishment of the Genocide Crime“ititent to destroy” includes: killing
members of the group; causing serious bodily or taleharm to members of the group;
deliberately inflicting on the group conditions lifie calculated to bring about its physical
destruction in whole or in part; imposing measuntsnded to prevent births within the group;
forcibly transferring children of the group to anet group. In other words, only these methods
of annihilation can be accounted to the genocidgtvalready was mention when the actus reus
element of genocide was discussed.

- Criterions for finding out the intent

“The International Criminal Tribunal for Former Yoslavia (ICTY) Appeals Chamber
ruled that a number of different facts can serveadence of the intent to destroy the group,
including: the number of victims selected only on accounheir tnembership in the targeted
group; the general context, the commission of otiipable acts systematically directed toward
the targeted group; the scale of the atrocitieg thpetition of destructive and discriminatory
acts’

The International Criminal Tribunal for Rwanda candary 2010 has also developed
some criterion, which answers the question on hmwefine the existence of genocidal intent.
On the basis of review of applicable case law fkey factors were identified’l) statements
indicating genocidal intent; (2) the scale of theoaities committed; (2) systematic targeting of
the protected group; and (4) evidence suggestirg tommission of the actus reas was
consciously planne?f.

Courts suggest that finding out the answers tdisted issues will identify the presence

or absence of the intent. Analyzing and accountigge aspects though is always discretional.

* Park Y. RyanProving Genocidal Intent: International PrecedemidaECCC Case 00DC-
Cam Legal Associate. Harvard Law School. (20103jlable at
http://www.dccam.org/Tribunal/Analysis/pdf/Provir@enocidal_Intent-Ryan_Park.pdf
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Moreover, according to the Report of the Prepaya@ommission for the International Criminal
Court (PCICC), the ICC may infer the intent fromofduct took place in the context of a
manifest pattern of similar conduct directed agathat group or was conduct that could itself
effect such destruction,” (Article 6a) includindpétinitial acts in an emerging pattern” (Article 6
Introduction§®

While considering the case of Soviet Union, theessaiggested by the ICTY Appeals
Chamber and by ICTR will be used, which showedwhg of identifying the intent in the action
of the perpetrator. In particular the attentionl wé drawn tahe statements indicating genocidal
intent, to the systematic character of the repressiaaghe context of the events and methods
used, to the number of victims selected for thme&gommissiofit is not necessary to prove the
number of people suffered for the establishmergesfocide, but it is helpful when proving the
intent), andother factorsthat might point out to the vivid intention. Thacfor concerning the
scale of atrocities will be pointed out not sepaatbut throughout the general line of proving
the intent.

- Statements indicating the genocidal intent

One of the means of finding out the existence ¢oéntis examination of a defendant’s
written and oral statements that demonstrate thentino destroy purported groups. As one of
examples of such statement the casalkafyesiwcan be brought out. There the Tribunal admitted tha
the accused proclaimed a policy and stated that Hiutu woman were impregnated by a Tutsi man,
the Hutu woman had to be found in order ‘for thegmancy to be aborted®®The same can be
foundin Kayishemawhere the ICTR found that the accused had “eragmjed] the extermination of
the Tutsis”.?” Such actions were declared as genocidal intenttaumsllet to the guilty decision. In
another example, iMuhimanathe ICTR established as evidence that the accumgdtated “that he

was going to hold a meeting to encourage the Hapulation to go out and kill TutsP® The court

*The crime of Genocide  (March 30, 2008), available at
http://lwww.facinghistory.org/resources/facingtodhg/crime-genocide

*|CTR, Trial ChamberAkayesu Caseludgement, paras. 6.3.1.274-277.; ICTR, Trialnlbex,
Kayishemaand Ruzindana Caseludgement, paras. 101-104.; ICTRfjstic Case Judgement,
available at http://www.unhcr.org/refworld/docid&15760.html [accessed 4 April 2010]

* Prosecutor vKayishemalCTR-95-1-T, Judgment, availableagilable at:
http://www.unhcr.org/refworld/docid/48abd5760.htatcessed 4 April 2010]

* Prosecutor v. Mikaeli Muhiman&ase No ICTR-95-1B-T, Judgment, available at
http://www.unhcr.org/refworld/docid/48b5677a2.hflatcessed 4 April 2010]
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further combining this evidence with the fact thila¢ massacre of Tutsi followed right after such
meeting, found the existence of genocidal intent.

It is necessary to keep in mind that statementsensaduld not only state genocidal intent,
but also have to be really intended by defendaputesuch statements into reality. For examples, it
not valid if somebody concludes that “I specifigaihtend to destroy kulaks”. One also has to
establish that the speaker meant what he proclaigaxzbrdingly, the ICTY Trial Chamber noted in
Kragisnik that “[w]hen reviewing speeches and statements .search of evidence of genocidal
intent, utterances must be understood in their @r@pntext.®® Thus, courts when determine the
meaning of statements and intent of it in itselfednto examine the content and context of it.

Therefore, when court looks at evidences provimgitibent it does not weight the genocidal
statement criterion in separate, rather it examinescombination with other factors.

During the Soviet Union Repressions ruling autiesi were expressly proclaiming
genocidal statements. Lenin in regards to churdtyte declared that "The greater the number of
representatives of the reactionary clergy and i@maty bourgeoisie could be shot — it is for béfter
Later Trotckiy stated: "Until we have a lack of &de the farmer would have to give the Soviet
economy tax in kind in the form of bread under fwr of ruthless violence The other terrifying
announcement was made by Stalin, who declared "that policy of restricting the exploiting
tendencies of the kulaks, we came to a policyiafiehting the kulaks as a class."

These statements are not simple words, but thas&iooreal sense and genocidal context
and content. It can be inferred from the fact tlepressions were on going and never mercy anyone.
Therefore, it is evident that the content and cdrméexpressions used by Soviet officials werestho
showing the intent to destroy different classesagfety.

- Systematic character of the repressions

Genocidal intent to destroy a group may also berietl from “the perpetration of other
culpable acts systematically directed against tmeesgroup.”® For example, imMAkayesuand other

Rwandan defendants’ cases, the ICTR found thatiSTwisre systematically targeted and there were

* Prosecutor v. KrajisnikCase No. IT-00-39-T, Judgment, available at
http://www.unhcr.org/refworld/docid/48ad29642.hiiamtcessed 4 May 2010]
" Political Repressions in USSRvailable at http://www.sakharov-
center.ru/museum/expositions/repressions-ussr/

"1b. ed. 69

"1b. ed. 69

7 Jelisic, IT-95-10-A, Judgment, available at
:/lwww.unhcr.org/refworld/docid/4147fcad4.html [@ssed 4 April 2010]
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such measures implemented in their response thatlites were always in danger. The following
basis were deemed as systematic targeting by IETRt, the setting up of roadblocks, at which
“soldiers, troops of the Presidential Guard anahditiamen ... systematic[ally] check[ed] identity
cards indicating the ethnic group of their holdéfs3econd, the distribution of “execution lists”.
Which mostly included the names of Tutdifird, “a propaganda campaign conducted before and
during the tragedy” via the audio, visual and primedia which involved the widespread
dissemination of messages “overtly call[ling] foe illing of Tutsi” as a group’

Back to USSR case, despite the episodes indicafmebin the section discussing the
objective side of Soviet Union authority actionscls cases as Shaht case, the case of Promparty,
case of labor peasant party, “Union Bureau” cdse,case of Academy of Science, the case of
Siberan Brigade, repressions against foreign teahspecialists and other cases took place. This
plenty of undertakings show the commonly admittédracter of systematic undertakings of
Stalin attempts.

Moreover, as it was judged in Rwandan accused’ dasesoviet Union can be
implemented the same basihe methods of control used by USSR officialsaweal those who
are to be repressed were terrifying. It was evegrehat work, rest and even at people’s own homes.
It was not a time, when one could entrust to tHieends, family and co-workers, because last
mentioned would not hesitate to hand them over ffwials. The slogans, on catching and
exterminating the “enemy of nation” were proclaim@da great scale. Therefore, such defamatory
actions can constitute systematic attacks.

- Methods used

This section aims at identifying the atrocities dudy Soviet Union Communist party.
The new terror process initiated by Stalin govemimweas the great purge, the chistka, in which
the Communist party was trying to eliminate thewsglfrom old guard. The first Bolshevik
generation of politicians, civil servants and nallif officers disappeared almost in its entirety.
The culmination of the Great Terror arose in 199848l It was inferred from the Moscow show

trials, where main political competitors to Stalsuch as Grigorii Zinoviev, Lev Kamenev and

" Park Y. RyanProving Genocidal Intent: International PrecedemdaECCC Case 00DC-
Cam Legal Associate. Harvard Law School. (2010), ailable at
http://www.dccam.org/Tribunal/Analysis/pdf/Provingenocidal_Intent-Ryan_Park.pdf

> Akayesu|CTR-96—4-T, Judgment, available at availablet@gt//www.unhcr.org/cgi-
bin/texis/vitx/refworld/rwmain?page=search&skip=0&qy=prosecutor+v.+Akayesu [accessed
1 April 2010]
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Nikolai Bukharin, together with Genrikh Yagoda, wezxecuted after having incriminated with
demolition activities, contacts with foreign intgénce agencies and Trotskyism. In the show
trials, the accused admitted to being guilty ofrgtleng they were charged with, most probably
after torture and threats against their famiffes.

Victims of these trials became around 70 top partg state officials. However, these
facts are only a sluggish demonstration of theotetihat stretched out throughout the whole
Soviet society. Millions of Soviet citizens at regal and local levels, party and state officials as
well as individuals with no public positions, wereirdered by the Stalinist terror machinery. No
Soviet republics, no Soviet ethnic groups were rvesk Some professional groups were
decimated.

During these actions not only perpetrators, buirtleatire families were destroyed.
Wives of stigmatized individuals were fired fromeih jobs or were forced to proceed with
divorce, and children were tempted to be involveid itestimony against their parents. Entire
villages and towns bore the stamp of the terrordenerations. No one was had mercy on,
everyone got the same ominous treatment. Authsntiere not looking at the degree or at all the
guiltiness of people, did not count on their agd gander, did not care who was write and who
was wrong, they just erased everyone who was somebanected or thought to be connected
with unwanted activities.”

During the Stalin regime everyone who was at leashalf of the step behind or before
the development of the state were considered tthdéVrag Naroda” — enemy of nation, and
were got rid of. Such methods and attempts direttfygest the hardship of atrocities imposed. It
shows that nothing was matter for USSR authorities the stability of their ruling. Everything
hindering them from power was annihilated.

- Number of victims selected

®*Tolczyk, DariuszSee No Evil. Literary Cover-Ups and Discoveriethef Soviet Camp
ExperienceNew Haven. (1999), available at
http://books.google.com/books?id=yRFaq5IHcwY C&dqiegk,+Dariusz,+See+No+Evil.+Lit
erary+Cover-
Ups+and+Discoveries+of+the+Soviet+Camp+Experienseuce=bl&ots=8p403VaQlj&sig=
YyYJDAz1b2kFINOM9Tz_Y7-
6FOM&hl=en&ei=zIngS5GmK4SoOPPzoMQIl&sa=X&oi=book_uvé&ct=result&resnum=1&v
ed=0CAYQ6AEWAA

" 1b. ed. 76
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The numbers of those killed during the repressiares stunning as well. Further the
statistics about victims of some episodes of regoes will be provided.

From November 1927 till the end of the January 1928 during only two and a half
months 2 288 people were excluded from the partyhi® belongingness to the “left opposition”.
The other 970 oppositionists were excluded untivénber 15 of 1927

According to the inquiry of Department on speciaktlers of GULAG during the
dekulakization process from 1930 to 1931 the nundigreople sent to the special territories
amounted to 381 026 families common quantity of0B 892 persons. From 1932 to 1940 to
special settlements arrived 489 822 ousts (kulaiask. "

Here is the detailed statistics on the repressafnminorities and foreigners will be
provided. On March 9th of 1936 Political BureauGantral Committee established the measures
protecting the USSR from penetration of spy, teéstand diversionary elements. In accordance
with these measures the entrance of political imamts to the country was complicated and the
commission for purge of international organizationshe territory of USSR was established.

On June 25, 2937 Yezhov have signed and introdtcefdrce the ordetNe 00439,
according to which local NKVD organs within 5 dayad to arrest all German nationals as well
as political immigrants, who works or earlier wadken the military factories and factories
having the defense departments, and those who dankeilway transport. In the order it was
also stated that NKVD has to obtain from these omafis and immigrants all available
information about Germany. On these cases 30 606Bl@avere condemned, among those 24
858 were sentenced to be shot.

On August 11th of 1937 Yezhov signed another obgewhich commanded on August
20 to start wide operation directed to the entigaiitlation of local organizations of Polish
military forces. As result of such campaign 103 #&9%e condemned, among those 84 471 were
sentenced to be shot.

On August 17, 1937 — the order about realizatioR@ania operation in reliance to the
immigrants and deserters from Rumania to Moldawi Ekraine was proclaimed. 8 292 people

were condemned, among those 5 439 were sentenbedstwot.

® Isupov,Demograficheskie katastrgfgvailable at http://trst.narod.ru/rogovin/t5/pim
”1b. ed. 78
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11 December of 1937 — direction of NKVD about thgemtion against Greeks was
declared. 12 557 persons were condemned, among 10d845 were sentenced to be shot.

On November 30, 1937 another direction of NKVD abithe commitment of operation
against the deserters from Latvia and activistéedfish clubs and societies was issued. As a
result of this direct 21 300 people were condemaeayng those 16 575 were sentenced to be
shot.

On December 14th of 1937 the directive of NKVD dbitne expansion of repressions by
the Lettish line on Estonians, Lithuanians, Finasgd Bulgarians was issued. On the Estonian
line 9 735 people were condemned, among those @88 sentenced to be shot, on the Finn
line 11 066 people were condemned, among thos® 9vére sentenced to be shot

On January 29th of 1938 direction about Iran opamatame into force. 13 297 people
were condemned, among those 2 046 were sentenbedstmt. On February 1st of 1938 another
direction of NKVD about national operation agaiBstlgarians and Macedonians was declared.
The same orders were done against Afghans. TheicablBureau purged the industry and
military from nationalities not present on the itemy of the USSR.

Generally, in the course of repressions againsonties and foreigners nearly 211 901
persons were condemned among those nearly 161 &22sentenced to be shot.

The total number of people repressed and killethduhe events of 20-30s in the Soviet
Union is not the well established, as it has bemties indicated. But the statistics for certain
periods is available.

According to the data of Vorontsov during the périoom 1930 to 1939 2,8 million
people were condemned. In the course of ten ye&ar2 Thousand of condemned were sentenced
to be shot.

Commission on the establishment of causes of nmgs®ssions against members and
candidates of Central Committee under Pospelowesemts the data, according to which only
during 1937-1938 1 548 366 people were arrestethamge of unti-soviet activities, from those
681 692 were shdf.

The repute of death-rate from famine and repressian be judged on the demographic
losses, which only during the period from 1926 9@ constituted 9 million people (6 million of

which directly from the famine).

8|supov, Demograficheskie katastrofy, availabletgt:Htrst.narod.ru/rogovin/t5/pii.htm
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- Other factors to establish, when proving themte

* Society provocation

The state, which is purporting or is committingengcide, can create certain conditions
for involving the society into their atrocities. Fexample, inKayishemathe ICTR found that
defendants distributed machetes (knives for cuttisiggar-cane) among Hutu civilian
population.81 It also had been established that siistributing took place in Kibuye Province,
where the genocide was generally planned and ¢amirred. During the trial and investigation
it was proved that a lot of Tutsis were killed witachetes in Rwanda. In this manner, the
Tribunal implicitly found that that the distributicof machetes in Rwanda and Kibuye Province
supported an inference of his individual genocid&nt. The mere possession of machetes does
not suggest the fact of genocide, but the way & wsed and distributed link to the genocidal
intent of the perpetrator.

During repressions of 20-8Guch statements were everywhere, and every pammsiin the
fear of these repressions, because no one knewismpoing to be the next victim of Soviet State
rulers. In the society, people were cheating orheztber, were exposing those objecting to the
regime, because feared to fall upon the machineepfessions. Those objected were called as
enemies of the nation and were hated, even if thene not repressed. The cases, where family
members hang in to authorities their relatives weiry frequent.

(b) Conduct

The conduct requirement is mandatory and basic siraild be expressed in some
socially dangerous acts (action or inaction). la #nticle about genocide crime the conduct is
expressed in the massive extermination of grougseople by the means of killing members of
the group; causing serious bodily or mental harmémnbers of the group; deliberately inflicting
on the group conditions of life calculated to brigout its physical destruction in whole or in
part; imposing measures intended to prevent biwitein the group; forcibly transferring
children of the group to another group. This condaquirement is directly connected with actus
reus.

Therefore, the establishment of conduct includesfalets and discussions brought out in

the actus reus proof. These were: the Kkilling, iceusf serious bodily and mental harm and

8prosecutor v. Kayishema, ICTR-95-1-T, Judgment, ilabla at available at:
http://www.unhcr.org/refworld/docid/48abd5760.hfmtcessed 4 April 2010]
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creation of conditions calculated to bring abouggital extermination on the example of Soviet
Union Repressions of 20-30th.

(c) Consequences

The socially dangerous consequences are seen ictioeis undertaken “to destroy, in
whole or in part” the members of identified groufiss not enough to fear people and to send
them to different place of residence, unless thelitmns in this residency are so bad as to bring
to the death or infliction of serious harm to mensbe

The causal relationship between the act and theegprences, i.e. the link between the
annihilation of a part or a whole group of peoptel actions brought to such incident also has to
be established.

- Consequences of Soviet Union Repressions of 20-30

From 1929, “the year of the great transformatiogjti@ltural collectivization was
carried out in the agrarian regions especially us$ta, Belarus, Ukraine and Kazakhstan. The
same radical transformation of the countryside wasied out in Baltic and western Ukrainian
areas after World War Il. The important objectivesre to break up traditional “muzhik” life
and to prevent peasants from “hiding” and not saiomgi the grain to the authorities carried out
by the means of creating the collective farm asattument of control.

Collectivization made a “dekulakization” process riumng. Richer peasants, who
objected the policies of depriving them from thgioperties and to the disruption of communal
agrarian life were forcibly transferred to new laigettlements in other parts of the Soviet Union
or were purged. Scholars have shown that the membiethe kulak category were often
arbitrarily chosen, and that local officials oftesok the opportunity to use the state-declared
dekulakization to enrich themselves or settle aotowith local enemies. They have also
demonstrated that not even the children of theksu@ere spared, but died in large numbers on
the transports to or in the new settlements tha¢ wéen extremely unfit to sustain life.

To harbor hundreds of thousands of kulak inmateksthair families, a system of labor
camps was developed in the early 1930s, mainlydticaand Siberian parts of the Union where
demand for manpower was large but supply was scdriobe main administration of this
archipelago of camps was called GULAG. When théuinf kulaks decreased during the
1930s, the more and more differentiated camps filkxé with other deported groups, criminals

as well as innocent victims of the Stalinist regsreaint for enemies of the people.
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Actions of Stalin apparatus introduced the socialgngerous acts, when sent richer
peasants and their families to the territories tufidr the normal and healthy life. The
implementation of such orders brought to the higdyngerous consequences for the society.
Part of people died on the way to the identifiedesx others could not carry out the conditions
of scanty life and last were tortured and harassethe life acquired. Among the victims were
children and women, who were most prone not to bearconditions and stresses provided by
the state authorities. Therefore, the conditioreatad by the state were such as to aim the
annihilation of people sent there rather than sengarrection of them. The lack of normal and
sufficient food, the compulsion for work, unsanjtaooms and lack of medical control usually
cause the death of people subjected to such conslitiTherefore, Stalin understood that his
actions are going to bring to the exterminatiornthedse people and consequently that was his
purpose?

Moreover, during the early 1930s terror againstaba@sants was not only practiced in the
GULAG camps. Robert Conquest has described theoftéamine” that was inflicted on the
newly collectivized peasants in Ukraine and thetmeyn Caucasian region in the years 1932-
1933. By setting impossibly high plan quotas, reimgvevery other source of food and
preventing aid from the outside, Stalin aimed atlliug peasant unrest and destroying what he
perceived as a still existing and dangerous Ukaaimationalism. Millions of peasants died from
starvation. These actions were also directed tosvextermination.

Looking at these examples of Soviet Union historgy e@asily find the objective side of
the genocide crime. Actions done were undeniabtjafly dangerous, which afterwards brought
to extreme dangerous consequences and therersng fihk between those actions and results.
Moreover, the method used by Soviet authoritiesctwiwas “deliberate infliction on the group
conditions of life calculated to bring about itsypltal destruction in whole or in part”, “killing
members of group” and “causing serious physical arehtal damages” are evident and is
indicated in the scope of Genocide Convention.him ¢riminal code of Kyrgyz Republic it is
even stated that one of the method of exterminatimit be the “forceful transference of people

to places not anticipated for the living of humagnshich is precisely the situation occurred in

82 A. Kokurin & N. Petrov, GULAG: Struktura i Kadry’, Svobodnaya Mysl'.
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Soviet Union. To have a complete and proved casgeabcide we need to analyze the last
element of corpus deliciti, i.e. subjective side.

(d) Circumstances

In the sense of mens rea requirement, the circumossamean the all of the above
mentioned requirement need to be established. da ifaone of the elements and components
absent, then no genocide can be sustained.

Consequently, after the establishment of each elerok genocide in case of Soviet
Union Repression of 20-80t is vivid to state that it was genocide.
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Conclusion

The Soviet Union repressions of 20-30th are notelyicperceived as the Crime of
Genocide. Though, in my work | have tried to quaiifas such by proving the existence of each
element of genocide crime and by adding preceddecesions relevant and similar to USSR
case.

The most difficult and challenging elements to gravere the victimized group which is
determined by class membership, the “intent tordgstand that the genocide was committed
by the state against its own people.

Genocide as a term did not exist until 1944, befbeeperson, who devoted all his life to
genocide study, Raphael Lemkin did not proposkater, in 1948 General Assembly accepted
the Convention of the Prevention and Punishmeth@{Crime of Genocide, which for the first
time defined genocide and attempted to bring ttigeghose liable under it. But not all of the
committed genocides were condemned, including $&in@n Repressions case.

To prove the occurrence of genocide crime in USBR elements of it were separately
looked at and relevant evidences of it were brouigtitas been indicated that genocide consists
of the following elements: actus reus, victimizedup, and mens rea.

Actus reus was established as methods used bytSdmien officials to exterminate
certain groups (classes of society) and was showmkilling, causing serious bodily or mental
harm, and inflicting conditions calculated to briggout its physical destruction of such groups.

Then in victimized group element the problem obiporating the class membership into
the definition of genocide has been furnished. Asreclusion it has been stated that even though
class identity is not literally included into theramon understanding of genocide crime, it is still
can be used a basis for prosecuting genocide.owvirgg this statement such cases as Prosecutor
v. Jelisic, Prosecutor v. Akayesu, and Cambodia®aere used.

In the last mens rea qualification the stress wdded to the intent element
demonstration. When testing the presence of sumhegit the scales proposed by International
Criminal Tribunal for former Yugoslavia Appeals @hider and by International Cirminal
Tribuna for Rwanda were used as basis. It wasdsthtd intent can be proven, when following
aspects are in placestatements indicating genocidal intergystematic character of the
repressionsspecificcontext of the events and methods used, the gueatber of victims selected

for the crime commissioas well a®ther factors (society provocation).
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. All of these components are vivid and displacat tyenocidal intent was detected in
actions of Communist Party.

During the Repressions Communist party members bapesssly proclaimed different
statements containing genocidal intent. These ssmBs were bearing a systematic character,
because a lot of classes were attacked and relewathiods were used to make the repressions
going. The number of victims suffered as a restiladions of Soviet Union is very big and
amounts approximately to 35-40 million, almost I5-dillion of them died® Also USSR
government involved the instrument of society aydin apprehending targeted classes. People
were inspired that if they do not expose others sdrmehow suspicious, they will be themselves
repressed. On the fear of such outcome, natiorest@sgy as agents of Soviet Union atrocities. In
this part theKayishema caswas used. This clearly represents and finishegittere of USSR
genocidal intent.

Therefore, at the end it can easily be inferred 8wwviet Union was seized with Genocide
Crimes during 20-30th. Though, in the internatios@atiety there still were no serious attempts
to bring this crime to justice.

- Why no one brought or attempted to bring USSRustice and who is going to be
responsible nowadays?

According to thearticle 4 of the Convention on the Prevention and Punishroéiie
Crime of Genocide “persons committing genocideror af the other acts enumerated in Article
3 shall be punished, whether they are constitulipnmasponsible rulers, public officials or
private individuals.”

In case of genocide that took place in Soviet Unamtors were rulers and public
officials, therefore they have to be liable. Assiknown that there is no statute of limitations fo
trying genocide, then it is never late to punisipp&ators. But the problem in trying Soviet
Union repressions violators is that all of them @ead. As in many cases of genocide, the states
were responsible for actions of even their previmlars and officials. Thus, if Soviet Union still
has existed it would bear the punishment of gemmbcattions of USSR rulers. But USSR
collapsed in 1991.

¥ This date represents the victims of the whole ieofrepressions (approximately from 1920
to 1950)
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Then it is necessary to look who was the succedddBSR after the collapse. According
to the series of contracts concluded between fold&8R countries, it was agreed that Russian
Federation will be the successor of internationaligations. Consequently, the genocide of
Soviet Union has to be accounted for by Russia.

Article 6 of Genocide Convention says that “persomarged with genocide or any of the
other acts enumerated in Article 3 shall be trigdabcompetent tribunal of the State in the
territory of which the act was committed, or by Isunternational penal tribunal as may have
jurisdiction with respect to those Contracting Rartvhich shall have accepted its jurisdiction.”

Though, Genocide Convention exists since 1948, theitjurisdiction over the cases of
genocide did not exist until the creation of Intranal Court of Justice. In 1998, 120 countries
voted to adopt the treaty establishing the ICC.hVitd Statute signed by 139 states and ratified
by 76, the ICC formally came into existence on Jyl002 at The Hague, in the Netherlands. It
is a permanent court, independent of the UnitedoNat The ICC has automatic jurisdiction over
the nationals of State Parties, and over natiavfat®untries that are not parties to the Statute "i
either the state of the territory where the crimeswommitted or the state of nationality of the
accused consents."

Domestic courts can also have a jurisdiction owarogide if carried out in good faith.
We should note that domestic criminal law of ovérsiates, with some modifications of the
definition, make genocide a domestic crime. Thesgcation of genocide in domestic courts is
becoming more frequent. Therefore, although theeaaf the ICC is far reaching, it still has
limited jurisdiction. “Clear cases of genocide ngoyuntried and unpunished, as it did under the
Genocide Convention of 1948 for Saddam HusseirsgeByatic destruction of the Iraqi Kurd
minority in 1988, during which he used poison gasteem.®® Thus, the nationals of states that
are not parties to the Statute and who committesbgjde on the territory of states that are also

not parties to the Statute may go unpunished.

* W.A. Schabas, Genocide in International Law, p. 280), 243 et seq, available at
http://books.google.com/books?id=pYptuRHDQPgC&pg4BA&Ipg=PA189&dq=W.A.+Scha
bas,+Genocide+in+International+Law&source=bl&ot$=1GSEZF1&Sig=PxT2SBgNr9kAhrfl2
vWxjSjkaLw&hl=en&ei=wBngS

8 Also one of the problems | see in it is the deteation of what legal act to implement in order
to identify the existence of the jurisdiction ovke case. What if the victimized party is from the
state which has ratified the UNCG, but did notfyatie ICC? Would the ICC still be responsible
for trying the case? As to my opinion, they logigahould, because the definition of genocide
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Russia is a party to Genocide Convention, which vaéified by it on May 3, 1954, as
well genocide is incorporated into the Russian Fat® domestic law. Therefore, it is possible
to make Russia liable for genocide in appearand@epfessions took part during 20430

Taking everything into account, the future recomdaions from my side it that it is
necessary to set a tribunal for finding out wheth8SR committed genocide and then lay down
liabilities. In conclusion, want to add my sightshithat this work will somehow be helpful for

determining and qualifying actions of Communisttip.ar

embodied in the Statute of ICC directly comes fribie UNCG convention, which is considered
to be the major document regulating the relatigmslbiccurring in the case of genocide. Rummel
though indicates that only states may be partighedJNCG and a tribunal may hold trials for
the crime of genocide (Article 6) in the state ihieh genocide was committed, "or by such
international penal tribunal as may have jurisdictwith respect to those contracting parties
which have accepted its jurisdiction." Only partiegshe UNCG may initiate cases of genocide
under the UNCG. As can be understood from thisseéhsiates which have ratified both UNCG
and ICC can delegate the right to hold the tridld@. Parties that did not join the ICC, but have
ratified UNCG still have a right to prosecute geidecby the means of local tribunals. In other
words, the United Nations has resorted the rigtgetoup ad hoc Tribunals for dealing with the
cases of genocide and war. So far only two arexistence, one the International Criminal
Tribunal for Rwanda (ICTR) for the Rwandan genocidel994. The second tribunal is The
International Criminal Tribunal for the former Yugavia (ICTY), which was established in
1993 with regard to serious violations of humarmarlaw. Genocide is also included to the
crimes it has authority to persecute.
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