AMERICAN UNIVERSITY OF CENTRAL ASIA

INTERNATIONAL AND BUSINESS LAW DEPARTMENT

Graduation Qualification Thesis

Problems with Legal
Defense Methods against
lllegal Takeover of
Property (Raidering) in the
Kyrgyz Republic

Student: Alexandra Cherkasenko

Thesis advisor: Shamaral Maichiev

Bishkek 2010



Table of Contents

INTRODUCTION

1. NOTION AND DEVELOPMENT OF LEGAL METHODS AGAINST RADERING
* General provisions on raidering and types of randeexisting in the Kyrgyz Republic

 Common takeover schemes used by raiders in theyKyRgpublic, Russia, and
Ukraine

» Comparative analysis of common defense methodsistgaidering in the Kyrgyz
Republic, Russian Federation, and the USA

2. COMMON DEFENSE METHODS OF RAIDERING COUNTERING AND
PROBLEMATIC ASPECTS IN EACH METHOD

* Legislation amending
* Lawsuit

* Claims to other executive bodies

3. RECOMMENDATIONS AND SELF-DEFENSE

CONCLUSION



Introduction

Economic situation in any state depends on faverablestment and business climate in
the country, which in turn requires an effectivechnism for property rights protection. State
legislation regarding corporate issues, which méetsrnational standards, and an efficient
judicial system are the most fundamental mechanisntefending property rights. Before the
year of 2009 progress in development of corporatgslation has been very slow and the
attention of the legislators was not adequatelyd$ed on this issue. However, at the turn of 2008
at the initiative of National Alliance of Businegssociations (NABA), the president of the
Kyrgyz Republic announced the year of 2009 as & wf private property defense in the
Kyrgyz Republic and most of the news were filledhaarticles about illegal takeover of property
taking place in the Republic and about the neges$itinding ways to solve the problem.

The word “Raidering” was chosen to give a nameHostile takeovers of property in
Kyrgyzstan. However, currently there is no offictfinition of “raidering” in the laws of the
Kyrgyz Republic as well as in the laws of a numbiemajor CIS countries. Some officials refer
to “raidering” as to illegal attainment of controVer companies’ assets and operation, while
others speak of it as hostile takeovers in gene#alkh is considered to be legal, for instance, in
the United States and European countries. In thendBy people define a corporate raid as a
particular type of hostile takeover in which theets of the purchased company are immediately
sold off or liquidated. A hostile takeover is natusual for western and European business
practice, and it usually means that a company aton takes place despite management
opposition where raiders pay money to previous osvrier what they get from them. In
Kyrgyzstan and the rest of CIS countries, an opinawards “raidering” is different and it refers
to illegal takeover of propertywhere different illegal and fraudulent methods ased for
attainment of control over company and its assets.

In 2009 Institute of Constitutional Politics (ICB)nducted a research, which described a
situation of raidering in Kyrgyzstan and tried twega definition to this phenomenon. Also, the
research found out what ways and resources raiseialy use to takeover property. As a result,
by the end of the research, the ICP gave a nunfblecommendations in order to eliminate the
raidering problem in the Kyrgyz Republic. Thus, tksearch came to a conclusion that one of
the main reasons why companies were suffering fraigering was an imperfect legislation in
this sphere; and the Institute suggested to impepopriate laws and provided draft bills,
majority of which were adopted by the Parliamenttteg Republic and came into force. The
changes affected such laws as: Civil code, civitpdural code of the Kyrgyz Republic, Law on
Joint Stock companies, Law on Bankruptcy, Law osifiess partnerships and companies, Law

on securities market, Law on bankruptcy, Criminadies and Criminal Procedural code. As far
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as the author is going to concentrate this reseamthon raidering in the sphere of companies’
takeover, specific provisions related to this issulk be analyzed in this work and these anti-
raidering provisions in the laws will be the maimjext of the present research paper.
Consequently, present work will concentrate on daegfs as Civil code, Law on Joint Stock,
Law on business partnerships and companies, arlcathen bankruptcy.

This research paper is going to cover problems waitiering defense in Kyrgyzstan. Thus,
the main research questiois as follows:_What are the legal problems witliedse methods

against raidering in KyrgyzstanPhe research problem can be further divided thtee sub

issues (1) The first sub-issue is to identify commondeaing schemes used in Kyrgyzstan.
Having the raidering schemes used most commonljllibe possible to go on to the (2) second
sub issue, which is identifying defense methodsnsgaaidering used in the Kyrgyz Republic.
These defense methods will be compared with defemsthods used in the United States of
America for better understanding the differenceapproach to the problem. This information
will lead to the (3) third and the main sub-isswhjch is the legal problems with the defense
methods against raidering. In this part the authiirtry to identify the least effective methods
and to explain why they do not work or will not tiion efficiently. The main purpose of the
thesis is to identify whether the anti-raideringigtation was needed to solve the problem of
raidering and what kind of gaps the current antleang amendments to laws have. At the end
of the thesis some recommendations will be givenanjunction with international experience

of raidering defense.

While researching the issue of legal defense methamghinst raidering the following
research methods will be used: analyzing of lawd eases, analyzing previous researches

conducted, and interviews of experts in anti-rarmgactivities.

The structure of the thesis paper is organizedanfollowing way. The first part of the
work will review findings of the previous raiderimgsearches conducted in Kyrgyzstan, Russia,
and Ukraine as the unique nature of raidering ig/ \@milar in all post-soviet countries.
Precisely, this chapter will give general inforneatiabout raidering. Secondly, it will analyze
and describe main characteristics of sophisticaéé@over schemes in the over mentioned
countries and their features. It also will highiglkommon well-known defense methods that
might be used to prevent raidering or hostile take® in the present case or to protect an entity
against raiders in the United States. Further, ghis will explore whether the above mentioned
anti-takeover methods can be applied in KyrgyzsWhile analyzing all these methods, the
chapter will use several examples of raideringvéicts taken place in Kyrgyzstan for the last 5

years.



The second part of the thesis will analyze mairedsé methods against raidering that exist
on the territory of the Kyrgyz Republic. Namely,will first of all analyze provisions of the
amended laws dedicated to anti-raidering normsorg#y, it will compare methods that used to
exist before the amendments came into force awdlitonclude whether the amendments were
necessary for defending companies against raidehngther words, problems of the current
anti-raidering legislation will be explored. Andnélly the chapter will analyze other anti-
raidering defense methods such as law suits, clrother executive bodies, and self defense.

And the last, third part of the thesis will covexcommendations of the author for

defending against raidering.



1. NOTION AND DEVELOPMENT OF LEGAL METHODS AGAINST RAIDERING
1.1.General Provisions on Raidering in CIS countries and Kyrgyzstan

M erger s and Acquisitionsin the CIS countries

Raidering became a very popular term for the lastpte of years. Some people are
talking about it with blame, others with curiosay even with admiration. Some experts refer to
it as to something illegal and believe that it isriane; other experts consider it to be totallyaleg
and even beneficial for the overall economy. Thuegore going on to analyze raidering defense
problems it's important to see what raidering ablyusmnean and what methods raiders use in
their activities.

Raidering is a comparably new term for the CIS ¢toes and comes from an English
word “raider”, which is used in the context of hiestakeovers in the United States and Europe.
“Hostile takeover” is an attempt to obtain a cohtreer a company by the way of buying shares
in the securities market against the will of mamaget or majority shareholders of the
company* Also, the most common definition of a hostile taker in western sources is used in
denoting the deals on acquisition of a controllinggrest in the target company by the bidder
from its shareholders. Out of five terms that Ciecibde gives for identifying types of
reorganization (consolidation, joining, transforiaat division and detachment), such forms as
consolidation and joining are the closest to takederms, that's why some authors imply by the
term “consolidation” all the deals covered by “mengyand acquisitions” tefmThe Civil code
of the Kyrgyz Republic as well as other laws dgmtvide such term as an ‘acquisition’, yet the
term of ‘merger’ exists in the Civil code, yet itseaning slightly differs from the one used in

western countries in the context of ‘Mergers anduisitions’ business.

Merger is a takeover by purchase of securities ajomcapital; consolidation of the
companies; joining of the companies (for instarkeB=C (a merger) or A+B=A (a joining).
Acquisition — purchase of shares; takeover (no alhation of organizational structures occur);
gain of controlling interest in another company 8A%6 of B=A and BJ. So, ifmergeris joining
of two and more business entities for formatioraaiew business entity, theequisitionis a

transaction that is made for establishing contvelr@a business firm by acquiring more than 30%

' ABBYY Lingvo dictionary (12 version)

2 Belenkaya O. Analiz korporativnyh sliyaniy i poglosheniy. // Company management, 2001, #2, p. 3 available at
http://www.e-xecutive.ru/knowledge/announcement/338266/, visited May 3, 2010.

* Shaihutdinova Y. Hostile takeover defense. // Graduation qualification thesis, AUCA 2004, p. 6.




of authorized capital (shares, stocks, etc.) ofatguired company. In the process of acquisition

a legal independence of the company is séved.

Therefore, hostile takeover is a part of Mergerd Anquisitions (M&A) business, and the
nature of the term is buying the company withoet tonsent of management of the company.
This practice is accepted and legal in western tmsn Hostile takeovers are usually conducted
by a person or an organization called a “raider”firancial management dictionary gives the
following definition of this term. So, “raider” ia person or an organization that acquires a
substantial holding of the shares of a companyderoto take it over or to force its management

to act in a desired way.

M&A business is a highly profitable business usedexpand someone’s business or to
change an owner and it is considered legal in tbddwSome economists think that M&A is a
normal condition of the economics and that rotatbrowners is necessary for maintenance of
effectiveness and for prevention of business stagmaFollowers of this point of view usually
face with “very legal” redistribution of companiesually practiced in western countries and

Europe.

During the era of Soviet Union collapse in 90s, M&A business came to the present CIS
countries and other authors’ opinions appearecheridpic where authors expressed an opinion
that M&A is “killing” an honest competition, desy® stability in the business atmosphere of a
country. Thus, Yuriy Borisov, in his book “Playing ‘Russian M&A” described a history of
property redistribution in Russia and creation ofvgte monster-companies after effect of
mergers and acquisitions, which showed negativecasg the notion. Another specialist in the
sphere, Yuriy Ignatishin in the book of “Mergerdaacquisitions: strategy, tactic and finances”
considers M&A transactions as one of the instruséot development of a company that can

give a very synergetic effect in case of smart use.

This variety of opinions shows that when M&A busisecame to the post soviet union
countries, redistribution of property and compamas being done not always in the terms of
how M&A business was functioning abroad. A ternfraidering”, appeared during this time, is
associated with illegal hostile takeover, when amer did not agree to dispose the property, but
the raider did that without the owner’s agreemesihg various methods including illegal ones.

This very characteristics of raidering make itghéand, thus, not accepted.

* Ibid
> ABBYY Lingvo dictionary (12 version)



History of Raidering

Appearing of Mergers and Acquisitions was not th eaidering precondition in the CIS
countries. According to some authors, the collapsethe Soviet Union and a wave of
privatization was the main cause of raidering dnd was the time when first raidering attacks
appeared. Russia was the first country among dif®rstates where raidering appeared as a
notion. As it was mentioned before, beginning & 86" can be regarded as a reference point of
raidering history in Russia, thus in the Commonweaidependent states territory. During this
time massive privatization of companies took pladféer the collapse of Soviet Union.
Thousands of state authorities and managers kfjokrernmental sector and came to the private
one. However, these former state employees kegpuich with supreme management of federal,
regional and local level, as well as with stateusg bodies. This period was characterized by
significant weakness of legal and economic syst&sna result the process of privatization had
many illegal aspects because many people that eebasinessmen and had good connections
among political management, gained huge profithey tobtained control over valuable state
assets that they were getting for a minimal valllgey got an opportunity to influence state
authorities, conduct illegal auctions, limit numbafr their participants, provide understated
assessment of companies value at the auction,naliemproblems connected with licensing and
tax authorities inspections at the companies, whidy owned. At the same time, in the
ninetieths there was a strong belief that evernygbei company should have a so called “roof” for
defense against attacks of organized criminals famh corrupt state authoriti®s A more
significant type of crime in the CIS countries dhgyithis time was so called racket, i.e. a
compulsion of a businessman to pay kickback fovises of defending the business. In some
cases racket was followed by direct takeover ofrimss — formal or not formal. In the view of
representatives of the Institute of Constitutigualitics’, racket can be considered as a prototype

of modern raidering.

Since that time nobody keeps an eye on raideritagks statistics in Kyrgyzstan, but as a
notion it appeared in Kyrgyzstan in the beginnifgtlee XXI century and the number of
raidering attacks started increasing after the Maswvolution of 2005. However, even before
this time, some facts of raidering still took plagen example can be a takeover of publishing
house (Vecherniy Bishkek). Revolution of 2005 disepromoted redistribution of property and

was followed by such slogan as “steal stolen” amag yustified by the opinion that former class

® sattels, A., Rasprostranenie korrupcii: nasilstvennoe pogloshenie, korporativnoe reiderstvo | zahvat kompaniy v
Rossii, 2009, p. 2.

7 Institute of Constitutional Politics, Reiderstvo (vrazhdebnye poglosheniya) chastnoi sobstvennosti v Kygyzskoi
Respublike, Informational-analytical document, Bishkek, 2009, p. 8.



of owners enriched itself at the expense of pebpleneans of the government pofveFhe last
April revolution of 2010 was also followed up bybay number of raidering attacks, and the
slogan was the same. Therefore, very often redigtan of property in Kyrgyzstan has not only

economic but also political reasons.

Differ ences between raidering, marauding, and unauthorized construction

Together with raidering other events happened imgi&stan during the revolutions:
marauding (when looters were robbing stores anck wagting over all the property and goods
that they could find in the stores); the actual reatof the 2010 revolution was land takeover,
when a big group of people were getting into othemises with the use of force and were
trying to turn the legal owners out of their houseMayevka village, as well as in other parts of
the Bishkek; and when people were just choosingldhd where they would like to live and
started construction of houses on this land withemyt prior legal procedures. The mass media
called all these events as raidering events eveuagth in reality, it's difficult to call them

raidering. In order to determine how to qualify gbeevents, it's necessary to detect raidering

criteria’:

* Performing activities aiming at taking over of atsigroperty;

» Realization of these activities with minimum expess

* A necessity to legalize property rights for gettingal benefit by the raider (usage
of the property object, its reselling, etc)

* Realization of these activities under protest of flegal owner and on the
conditions under which the legal owner would nokena deal;

» Realization of the activities with the use of cmaii acts: fraud, abuse of trust,
forcing of making a deal, black mail, falsificatiai documents, bribes, abuse of
public authority, etc.

Therefore, it's possible to give the following et of raidering definition:

Raidering is an activity aimed at acquisition ofrsgbody else’s property under protest

of the owner with minimal expenses by means ofimamand administrative

® Ibid

9Anti-corruption committee of the Russian Federation, Report on a research “Predlojeniya po povysheniyu
effektivnosti borby s reiderstvom (nezakonnym zahvatom sobstvennosti)”, 30.08.2008. The Report can be found
at: http://www.vdcr.ru/content/view/1309/193/1/2/, p. 14.



punishable acts with the further legalization of tproperty obtained rights and
reselling it on a market price to the requestertloé raidering or to the bona fide
buyer®.

It happens often in Kyrgyzstan when politicians ajuairnalists consider looting
(marauding) to be a synonym of raidering. In fabgy are completely different terms and
notions. Marauding, which can be regarded as argyndor “robbery”, differs from raidering
because the “new owners” do not need further legadin of the property obtained rights in
order to use the goods, in other words, looterstalag into their possession a refrigerator from a
store, but in order to use it, they don’'t needegister it and legalize their property rights. te t
case of land takeover, it can be regarded as a&rgpie. an attack aiming to takeover of other’s
property by the means of physical violence. In s@amees it can be regarded as a very primitive
black raidering the information of which will bellkmved further in this research.

Differ ence between Raidering and Hostile T akeover

In May of 2008 a research was conducted in Russiienthe following name: “Raidering
as a social economic and political phenomenon ofleno Russia”. The research highlighted
opinions of the well known experts in the spheree twell known lawyers, politicians,
businessmen, and economists. The most importaatashat outcome conclusions of the research
were given in the social research on raidering. ©hdhe respondents gave a broad but
commonly used meaning of raidering: “Raidering ishastile takeover of property and
companies, land parcels and ownership rights, wisidonducted by means of inadequacy of a

legal basis and by the corrupt use of state, adtnative, and power resources”

From this definition it's possible to underlitier ee main objects of raidering, which are:
property and companies, land parcels, ownershiptgigDue to the necessity to analyze a
narrower aspect of the topicorporate raidering will be the main topic of thigork. Before

going on to analyze defense against corporate rragjat’'s necessary to understand what this
term actually means and what the difference is éetwaidering in the CIS countries and hostile

takeover in the rest of the world.

In the most countries of the world hostile takesvar corporate raidering is a method of a

company takeover by the way of buying-up of majolding of shares usually without a direct

" Ibid
n Report of a sociological research “Reiderstvo kak socialno ekonomicheskoe | politicheskoe yavlenie v
sovremennoi Rossii”, 2008, Moscow, p. 13, the document can be found at www.politcom.ru/tables/otchet.doc,
last visited May 5, 2010.
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consent of board of directors or shareholders, &t that at the expense of the obtained votes,
which the shares gave, measures on increasingale wf shares are conducted (decrease of
expenses, restructuring, downsizing, liquidatioale sof assets, etc.). As a rule, corporate
raidering is leading to a situation when right aftee takeover of a company, its value of shares
is increasing, even though perspective of furtheretbpment of the company can be disrupted.
In this case, raiders have a goal to get benebis the maximum increase of shares value by
means of the fast and short redirection of inveastmd~or example, when Microsoft company
decided to buy Google, it offered to buy the shafédSoogle company and after getting a refusal
from the major shareholders of the company, ittetarbuying shares from the minority
shareholders without a consent of the top managemuath by time obtained a big enough
holding of share's.

Corporate raidering in Russia and the rest of @k$tries can have an extremely different
nature, when prepared people literally take a campay storm, grab official documentation,
cash, valuables, and get a legitimate owner otih@ftcompany. During this situation, the owner
is left with nothing except debts, threatening einlg arrested for nonpaying of taxes. This type
of corporate raidering is making the owner to gagsets of the company to the raider for free or
for the price, which is much less than the markee*d This described type of raidering is the
most rigid one, in reality, other less rigid meth@de used, but all these aspects have a common

aspect, which iglegality of raidering actions.

The declared points of view are supported by sorpenrts that were interviewed in the
over mentioned research conducted in Russia. SoexXiperts tried to provide a difference
between a hostile takeover and raidering. One péks stated that the main difference between
hostile takeover and raidering is that during thstike takeovers usually legal methods are used.
As one of the Russian experts said, “Hostile takeds an absolutely legal form of takeover of
property, when a whole sum of money is paid forghmperty in order to exclude a competitor;
whereas raidering is a way to get a property far bandredth or one tenth of its original price.
In the first case the business is done with a bélponey and courts, but in the second case, the
business is done by means of force, courts, aral donsiderable smaller level, by mony”
Therefore, it can be concluded thaidering is a type of hostile takeover conductgdrethods

that are considered to be illegal.

12 Google Drives Microsoft's Hostile Bid for Yahoo, news portal, the document can be found at
http//www.gigaom.com/.../google-drives-microsofts-hostile-bid-for-yahoo/, last visited May 5, 2010.
13 . . . . . . .

Sattels, A., Rasprostranenie korrupcii: nasilstvennoe pogloshenie, korporativnoe reiderstvo | zahvat kompaniy v
Rossii, 2009, p. 3.
1 Report of a sociological research “Reiderstvo kak socialno ekonomicheskoe | politicheskoe yavlenie v
sovremennoi Rossii”, 2008, Moscow, p. 15., the document can be found at www.politcom.ru/tables/otchet.doc.
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Classification of Raidering

As far as raidering is such a notion that cannotphbe into one specific definition,
classification was needed. The research on raigleramducted in Russia gives the following
types of raidering existing in the CIS countriessenmail, white, grey, and black raidering

Each type of raidering has its own characteristio$ unique features.
1. Greenmail is the first and the most harmleps tyf raidering.

Corporate greenmail is a complex of different weridly corporate activities, performed by
minor shareholders against the company. Taking atimount methods that greenmailers use,
some researchers call the greenmail “a kind ofljitiellectual extortion™® The reality is that
some of minor shareholders who have a small holdihghares are more interested not in
developing the company and gaining more dividetds,rather in selling the shares to other
shareholders on overprice. They were granted witbraparatively big amount of rights by the
Kyrgyz Republic law. For example, according to &g 63 of the Law on Joint Stock
companies, a shareholder who has 10 percent oésthas a right to demand an audit conduct.
In accordance with Article 62 of the same law, swtiareholder can demand revision of

financial-economical activities of the company iay éime.

Greenmailers have a lot of schemes with the helpha¢h they abuse their rights as minor
shareholders and create problems for the compamyillEstrations we will take the simplest
scheme: first of all, a greenmailer buys a smalting of shares and sends a request to the
company to provide him with internal financial dawents. If the company refuses to give the
new minor shareholder such information or just camgive the information because of objective
reasons (which happens not so rarely), the shatehapplies to administrative bodies, working
with securities, against the company with a clanat the company violates his or her rights as a
shareholder. Having the decision of administrabeeies in their hands, the greenmailers start
the process of impleading authorities of the compand the company itself. Then the
shareholder initiates anti-advertisement prograrthefcompany creating an image of an entity
that violates the shareholders’ rights. Numerouslar activities of minor shareholders lead to
property sequestration and their goal on this siage “paralyze” business. In the process of all

that, they offer the company to buy their sharea aery high price or to dispose a company’s

15 .

Ibid, p. 14.
® Gureev V.A., Problemy prav i interesov akcionerov, 2007, the article can be found at
http://www.google.ru/search?hl=ru&newwindow=1&q=%D, last visited May 3, 2010.

12



property that the greenmailer needs. The compaatydifeams only about getting rid of such a

problematic shareholder has to buy the sharesygbrace.

The most interesting moment in these schemes tsirthfact such shareholders do not
break the rule of law and their greenmail methods lagal as the law does not have any
provisions limiting the rights of the minor sharéders to dispose their shares. In fact, they
abuse the rights that the law provides them with.ad example, their greenmail instruments
include request to the company to give them infaiona lawsuits to courts on nullifying the
decisions of the company’s bodies, challenging slaations performed by the company,

recovery of damages made to shareholders by the Stuck Company, etc.

Activities of such greenmailers are especially adaags for big companies as after those
activities the reputation of the company worsensl @nloses investors. Defense against
greenmail can take different types and in some @it is even considered as an offense.
Thus, a number of European countries after the esquerience with greenmailers have a
greenmail responsibility in criminal codes. The tddi States found another way to solve the
problem - American legislation provides a “greenntax”. Under Title 26 of the United States
Code of Federal Regulations, the “Code imposex &daal to 50 percent of the gain or other
income realized by any person on the receipt oémrail, whether or not the gain or other
income is recognized. **. This tax makes it very unprofitable for bad fastmareholders to sell

their shares.

Even though some experts include greenmailer'vides to the list of raidering types, in
the context of the present reseagrbenmail cannot be considered as raideramgyit lacks an

important part for admitting it to be corporatedeing - illegality of taking over methods.

2. White raidering- is a well planned takeover of the company, wisotonducted even
though against the will of an owner, but strictgcarding to the law. This type of raidering is
mostly widespread in the western countries and lwarcalled ahostile takeover At white
raidering corporate lawyers use loopholes of lagjish in order to get benefits for the company-
raider. Many experts say that it even helps to lbgvan economy and doesn’t bring any major
harm. This type of raidering is hard to call a @jnt’s a legal and wide spread business, which
is called Mergers and Acquisitions in the west.a@Aslle, such hostile takeover type is applied to
companies with weak and not developed corporateergawnce and with financial problems.

7 United States Code of Federal Regulations, Title 26, the document can be found at
http://www.gpoaccess.gov/CFR/, last visited May 3, 2010.
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Defense against white raidering usually takes placéhe company itself, in judicial and

administrative bodies.

3. Grey raidering— soft type of takeover of a company that is cateld with external
legal methods, similar to the methods used in whaigering. However, complex of these
methods forms a fraud scheme. This is a pretty spdsad method of raidering; and in the
schemes used, it's hard to examine even for anrexyed specialist. Defense against raidering
of this type is very difficult regardless the unfalintention of the actions as far as very often

it's almost impossible to prove the unlawfulnesshaf externally legal actions.

4. Black raidering- illegal takeover of property using criminal madis that can even be
related to physical violence: subornation, blacklni@rce entry to the company, tampering with
authorities (judges, workers of law machinery bejlidalsification of documents, etc. These
methods of raidering are possible to apply aganst company, but first of all against a non-
public one. In Russian literature they say that tiipe of raidering is quite rare now and is going
to be left in the past. However, raidering eventsriy the marauding days on the 76 April,
2010 in Kyrgyzstan, show that black raidering s#ists in the Kyrgyz Republic and the state
needs to defend against it. Defense against thek bdadering is conducted with the help of all

available methods, first of all in the law machinand judicial bodie®.

Some authors mark out the fifth type of raideriagd red color was chosen for it. Red
raidering means that the state bodies take a rble @ider and take over private property
themselves. This type of raidering is wide sprelaabat in all the CIS countries and shows the

situation when the state obtains a big holdinghaires for controlling the business branch.

As far as greenmail and white raidering are coretlictia totally legal methods, these
types of so called raidering cannot be regardedomporate raidering in the context of the
present research. Corporate raidering is condubtredigh the use of illegal methods; therefore,
the further analysis will be concerned only abawtygand black raidering. We will touch upon

red raidering in some cases as well.

There are two main methddshat raiders use to take over the property:

18 Report of a sociological research “Reiderstvo kak socialno ekonomicheskoe | politicheskoe yavlenie v
sovremennoi Rossii”, 2008, Moscow, the document can be found at www.politcom.ru/tables/otchet.doc p. 14.
Anti-corruption committee of the Russian Federation, Report on a research “Predlojeniya po povysheniyu
effektivnosti borby s reiderstvom (nezakonnym zahvatom sobstvennosti)”, 30.08.2008. The Report can be found
at: http://www.vdcr.ru/content/view/1309/193/1/2/, p. 20.
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« Creating of rights on a property object (when raidses different illegal methods for
legalization of the property right)

» Compulsion to the transaction (exerting pressurtherowner).

The common takeover method can be illustratederfahowing scheme:

RAIDER
Compulsion to making a deal or
+ obtaining property rights via
other illegal means
Corrupt
authorities

This scheme clearly shows the main parties ofadidering realization: raider with a help
of corrupt authorities (judges, executive and adstiative bodies) takes over the property object
from the legal owner by the means of compulsiorcaacluding a deal or by obtaining the

property rights to the property under protest eflggal owner using other illegal methods.

The next part of the research will analyze sevspaicific widespread schemes that are

used by raiders.
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1.2.Common takeover schemes used by raiders

The CIS market for raidering is les~

The Logic of Enterprise Takeover
than 20 years old, however, it has hundre : V

impressive numbers of raidering schemes.

we compare raidering schemes and hos [ Enterprise Takeover ]

takeovers in the west and in Europe, ther

key feature of the CIS market is th ﬂ ﬂ

predominance of administrative resour: |  TheLawon Bankruplcy The Law on Joint Stock

help during the takeovers, i.e. it's a ko

assistance of state officials. Such researc B ﬂ

as Volkov, Demidova have found out mar )
Court judgment and its prompt

raidering schemes used in Russia. As [ enforcement

example, Radygin divided acquisitio

methods in Russia into main six groups. Fi ﬂ

is buying up various shareholdings on tl [ oo o Vet

secondary market. Second is lobbying f A

I Long-term benefits i [ Short-term benefits J

privatization transactions involving state

owned shareholdings. Third is th
incorporation of the target company int i
incorporation of the target company into ;
holding company or into other grouping ]
with the aid of administrative means. Four
is the buying up of debts and the bt l
the ownenhip §
transformation into equity in the targe regiter Additional share || Debtsinto || Thesaleof || Theretum
company. Fifth is the seizure of contr e . e S
through bankruptcy procedures. Sixth i< Figure 1
the initiation of judicial rulings, including Vadim Volkov, 2004

their falsification (e.g. rulings purportedly issliby nonexistent courts, not properly registered,
or bearing a forged judge’s signatdfeUnlike the situation in Russia and other CIS ¢das,

in the USA and EU countries with their well-deveddprules in the area of M&A business and
high level of compliance with law, the misuse ofmawistrative resources or of the judicial

system for these purposes is unlikely. Moreover tékeover of control by means of bankruptcy

20 kirill Tishchenko, Effective Defense methods against hostile takeovers and raiders in Russia, Helsinki, 2009, p.
21., the document can be found at http//www.hsepubl.lib.hse.fi/Fl/ethesis/pdf/12130/hse_ethesis_12130.pdf,
last visited May 5, 2010.
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procedures and debt-equity swaps (when debt ofi¢itor is exchanged to the shares of his

company) are not generally accepted takeover mstimoithe USA and the EU.

In spite of variety of takeover schemes, almostredlearches argue that obtaining a
controlling interest in target through aforesaitiesoes tends to be based either on the Law on
Bankruptcy or on the Law on Joint Stock Companye (Begure 1). According to V. Volkov,
most often aggressors can either use the Law oRrBjpity by initiating bankruptcy procedure
or frame its assault as a defense of minority $twders’ rights and refer to the Law on Joint
Stock Companies. Furthermore, the establishmentmahagerial control is a necessary
precondition for reaching the main objective, whedn be either a long-term or a short-term
business interest. Consequently, procedures impittehrough above stated laws are applied
in order to give the change of management an appearf legalit§*. Consequently, to obtain a
controlling interest (ownership), the aggressor tamher use an array of methods, such as
amending the register of shareholders, issuanadditional shares, conversion of debts into
shares, ef@.

The array of methods showed in Figure 1 aboveppated by cooperation of numbers
of actors and agencies. One of the experts in gdpiwere, Kireev, argues that whatever the
strategy is chosen, a prearranged and quick caaisidons and the availability of a powerful
enforcement agency are vftalLocal experts and researches also support the pbiview of
the over mentioned authors. Thegach raidering method relies on a particular condtian of
several actors and agencies as state courts, argover head of a local administration, law
enforcemeniPublic Prosecution Office, Ministry of Internal fafrs, or Ministry of Justice),

other state authorities.

As far as the common logic of corporate raideriagduct is analyzed, it's a high time to
look at specific methods in details and try to ustind their nature. Nowadays corporate raiders
invent new ways of a company takeover, they cotigtahange their schemes as the legislation,
political and economic situations in the countrg ahanging. Year by year raidering schemes
are becoming more sophisticated. In general, illégkeovers could be classified into the

following categories:

2t Volkov, V., Hostile Enterprise Takeovers: Russia’s Economy in 1998-2002. Review of Central and East European
Law 4, 2004, 534.
2 Kirill Tishchenko, Effective Defense methods against hostile takeovers and raiders in Russia, Helsinki, 2009, the
document can be found at http//www.hsepubl.lib.hse.fi/Fl/ethesis/pdf/12130/hse_ethesis_12130.pdf, last visited
May 5, 2010, p. 21-23.
2 Kireev, A., Raiding and the Market for Corporate Control: The Evolution of Strong-Arm Entrepreneurship.
Problems of Economic Transition, 30.
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1. Forced bankruptcy

This scheme of raidering was one of the most widegp ones in Russia and Ukraine
when raidering just appeared in these countriegledRause weakness of financial positions of
the company as a takeover method. The raider-coympans debt instruments or one of
suppliers of the company. Then they block paymamid ignore attempts of the company to
legally sink a debt. After that raiders send theecto the court aiming to get shares of the
company and initiate its bankruptcy and sale oé@sm an auction, that is conducted illegally,

and that gave an opportunity to gain control oherdompans/.

In Ukraine, the scheme is similar but due to mampholes in their Law on Bankruptcy,
the schemes are more sophisticated. First, the aoya@ider buys a company’s debts and files
claims on the company’s accounts and assets. Settendourts start bankruptcy proceedings,
and the shareholders are not longer in contrdh@fcompany. The creditor committee takes over
the company and recommends (elects) a bankruptogepding manager. In bankruptcy
proceedings, a company’s creditors may make aidacie issue new stock in order to satisfy
creditors’ claims and alienate assets of the compahis type of hostile takeover poses higher
risks and costs. The company-raider objective igaim control over the creditor's committee,
which make decisions regarding the company’s asseisoperationdn Ukraine, bankruptcy
law allows creditors to sell and/or restructure ats debts and capital of the bankrupt company.
The creditors’ decision is subject to court appto®%ecured claims, taxes and labor are to be
satisfied before the unsecured creditors’ claims.a/Aesult, the company-raider is interested in
debts with collateral on assets of the companthibicase, it may claim the most lucrative assets
of the bankrupt company. Bankruptcy procedure i€xreme scenario since shareholders lose
control over the property. In most the outrageonstainces, companies are forced into
bankruptcy when the “hostile company” buys outstagddebts, and then changes the
company’s accounts and requisites. The “attackedpamy” cannot transfer money to old
accounts (pay its debts), and it discovers thabrapany-raider filed a bankruptcy petitfdn
Various scenarios and tactics are applied to defémeecompany’s reputation and disrupt

business operations that affect the solvency ofatgeted company.

2. Company stock and Shareholders use schemes

* sattels, A., Spreading of corruption: hostile takeover, corporate raidering and takeover of companies in Russia,
2009, p. 4.
% Edilberto Segura, Andrey Bubnovsky, Hostile Takeovers in Ukraine, Public policy paper, The Bleyzer Foundation,
p. 3., the document can be found at
http//www. sigmableyzer.com/File/economic/Hostile_takeovers_in_Ukraine.pdf, last visited May 5, 2010.
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After adoption of anti-raidering norms raiders havenvent new schemes, and schemes
when raiders use shareholders for reaching an emey popular now and they are similar to
the methods used in western countries: for examgiders buy shares for gaining legal access
to accounting documents or getting places in tredof Directors for obtaining control over the
company’s activities and access to the informatidrhen raiders try to change a register of
shareholders, thus, they are passing right formallya legal manner. Also, in the raiders’
schemes law enforcement bodies can be used. Thepedorced to initiate an investigation
with confiscation of main documents of the compahgse documents can be later falsified for

passing property rights to the raider.

Figure 2
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After adoption of anti-raidering norms raiders havenvent new schemes, and schemes
when raiders use shareholders for reaching an emey popular now and they are similar to
the methods used in western countries: for exanngiders buy shares for gaining legal access
to accounting documents or getting places in treedof Directors for obtaining control over the
company’s activities and access to the informatidrhen raiders try to change a register of
shareholders, thus, they are passing right formallya legal manner. Also, in the raiders’
schemes law enforcement bodies can be used. Thepedorced to initiate an investigation
with confiscation of main documents of the compahgse documents can be later falsified for
passing property rights to the raider.

In the Figure 2, expressed above, one of the mad¢spread schemes is illustrated.

Almost always targets of raiders become companves;h have “skeletons in the closet”, i.e.,
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which themselves performed something illegal in plast or keep on doing that in the present.
Taking it into account, raiders chose as a targebmpany, which has two or three major
shareholders that possess total 76% of sharesdd®eie major shareholders, the company has
minor shareholders, each of which possesses framtavlO shares. Raiders apply to the major
shareholders with an offer to buy their sharesafaery low price, and when they got refusal,
they started buying shares from minor shareholdéitsa use of various methods of persuasion,
including illegal ones such as black mail. Whenytbbtained the shares, they can apply to the
court with claims against other shareholders amwrapany as a whole. So, raiders go to the
court with a claim against the company about illegsdaining of shares in the past and making
loss to the company. Simultaneously a petition oty an arrest to the shares of the majority
shareholder with deprivation of voting right wasgented in the court. In raidering activities
courts play a huge role, and very often they appe#&e corrupt and make a decision that will
satisfy a raider. In our case, the judge satisfikgshe demands of raiders and the majority
shareholders cannot vote. Then raiders initiateex@naordinary general meeting, where they
decide that 23% are 100% at the moment and tlEgjisorum. They appoint new managers who
start selling off the assets of the company todtiparties. After some transactions, raiders buy
the assets from a bona fide purchaser. The magyeBblders are left with nothing, even though
the whole process of depriving shareholders ofr thates was illegal, but this is the essence of
raidering in the Kyrgyz Republic.

Other schemes in this group apply to the conflietwleen majority and minor
shareholders. Majority shareholders use an additimsue of shares as the most widespread
method of‘washing out” share proportions of minor shareholders. The sehesad is also very
simple: a decision is being adopted by the comparngcrease founding capital on 300%. This
increase is made through an additional issue ofesheonduct. That means that if a minor
shareholder has 8% of shares, after the issue lhpassess only 2,7% of shares. Of course the
shareholder can buy additional shares in additworeiain the same percent of shares packet,
but not all the shareholders will be ready to payney and do it. Another scheme is based on a
situation when a minor shareholder, who is votiggMarrant, filing a suit on damnification from
the side of the majority shareholder. If the conakes a decision for the plaintiff, then shares of
the defendant are sold at an illegal auction, wHetls the raider, who controls the minor
shareholders, to get the portion of shares. Therha&er’s victim is a company that breached a

right of a minor shareholder during privatizatiodaconsolidation of shares.
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In Ukraine most of the corporate raidering attagkshis group are conducted by means
of shareholders’ meetings and registrars. Therenaaay abuses or wrongdoing related to
shareholders’ meetings and company share registfies instance, “in order to obtain the
“necessary” decision, the party to a raider compauay breach shareholder right and law by
open falsification of shareholder meetings protecotonvening alternative shareholders
meetings that appoint new executive and oversigbi@ittees, manipulating shareholder
meeting quorums by denying access of sharehold¢he ayeneral meeting, convening meetings
at poorly accessible or hard to find locations,giieg powers of attorney, creating multiple
registrations before the vote on “necessary” issiE®rrectly counting votes by the Mandate

commission (controlled by Executive Committee), etc

The company stock Registrar plays an importantirolaidering as well. The company-
raider may attempt to buy the Registrar beforeattack, or buy (bribe) the information from the
shareholders’ registry. Control and/or access ® shareholders’ registry helps delay the
registration of new shareholders (on official grdsirdespite the 5 day period provided by law
for share property rights registration), use oldersions of registries at the general meeting
(ignoring new owners), convene an alternative ganmeeting, certify the powers of attorney

for the proxy vote, eté®.

In some cases of such schemes, it is a criminahef, while in others it is a result of

mismanagement and conflicting legislation.

3. Schemes with the use of creditors

Bank Debtor

—_’/
\—J‘—

s

raine, Public policy paper, The Bleyzer Foundation,

*® Edilberto Segura, Andrey Bubnovsky, Hostile Takeov
p. 4, the document can be found at
http//www.sigmableyzer.com/File/economic/Hostile_takeovers_in_Ukraine.pdf, last visited May 5, 2010.
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Raider

New schemes with the support lednking sectoappeared during the current economic
crises in Russia. According to the information givey the National committee on war against
corruption, creditors take part in raidering scherg means of banking information on credits
and deposits. Using such scheme raider is workiriguch with banking managers of the middle
level that help him to identify debtors whose fioiah positions are weakened by the crises. As
soon as the company refinances the credit, bark igiirmation on financial position of the
company-debtor. If managers of the bank are adeocisith raiders, they can unite in order to
seize assets of the company and leave the delttounpaid debts.

As far as the debtor uses his assets as the cseditrity, the bank can conduct
reassessment of his assets and decrease their Vakme the bank can inform the debtor about
the necessity to bring in an additional pledgeskecuring the credit. Aiming to exert pressure to
the debtor, very often bank acts together withitespection and other bodies of supervision. If
the debtor is not able to bring in an additionaldgle, then bank files a claim to the court that the
debtor doesn't fulfill his obligations and demar tdebtor to return the credit and penalty fee
immediately. The bank then takes all the measuesensure that the pledged assets of the
company-debtor would be assessed lower than their@nod the credit and the raider gets the
assets on a lower price. As a result, the debtmesldiis property, which passes to the raider.
Also, the raider still has the bank debt for theneamount of money as the sum of money that
the raider paid for the property, doesn’t cover ¢hedit or the penalty fee, which is set by the

court’s decisioft'.

4. Fraud

Falsification of documents, such as minutes of mgst falsification of signatures, bribes
to registrars, produce of falsified documents, tanmg of authorities, is another scheme of
raidering. The most wide spread and checked formaidering is re-election on the basis of fake
and semi legal meetings of shareholders, whendheyonducted by 3-5% of shareholders and
re-elect a director general. A Russian expert shaxfermation on this scheme: the new general

director starts fulfilling his obligations on theads of the court decision on removal of the

’ Ibid
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former general director. During the time when test of 95% of shareholders prove in the court
that this person is not the general director bsivendler, he manages to sell the company’s
assets to the innocent buyer that acted in godk dsihe can transfer the assets to another form
of ownership through a front company. Another papuhethod of illegal takeover of property
in Russia is falsification of a court decision tiemade in another region, which is situated far
away with the maximum difference in time. Raidenshwsuch a decision come to a baliliff in
another city and he starts directing to claim topgrty, which is situated in another city. It's not

very easy to check reality of such a deci&fon
5. Manipulation with Tax Code

Raiders tend to use connections with state auiesrith order to conduct illegal takeover
of companies. One of the schemes that is assoamatedtate authorities is related to tax code.
For example, a businessman that has some conneetioong politicians comes to an agreement
with an inspector of a local tax body officer that“detects” violation of tax code that foresees a
significant fine. Then they set to a “violator” amtrageously big fine or they don't let the
violator to redress. After that the local tax insjEn confiscates assets of the company and sells
them on an illegal auction, which lets the corropsinessman to get the assets for a very cheap
price. Even if later another court makes a decimwrthe benefit of the legal owner, he gets only
the sum of money for which the assets were boughhe auction but not the real value of the

lost assefs.
6. Company Management

Corrupt management of the company can supportalllekeover of property. Thus, the
company’s Chief Executive Officer (CEO) has exteaspowers to support raidering. The
shareholders may significantly reduce the power€B0O by delegating certain powers to the
Board of Directors. Since the CEO manages the tpes of the company, unrestricted
authority over purchasing the loan decisions andpany assets are frequently used to drive the
company into bankruptcy and/or strip the most allei@ssets. A good example of management
use is illustrated in the case when in 2006, fordiector of “Kazan orthopedic plant” VIadimir
Urusov was sued in the Kazan court for increasigplvency of the plant in purpose for the

benefit of third persons. According to Urusov’srpléy the end of 2004 debt of the company

8 Report of a sociological research “Reiderstvo kak socialno ekonomicheskoe | politicheskoe yavlenie v
sovremennoi Rossii”, 2008, Moscow, p. 18.

» Sattels, A., Spreading of corruption: hostile takeover, corporate raidering and takeover of companies in Russia,
2009, p. 5.
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before the creditors was supposed to be aroundilR6rmof rubes. After that the plant would be
admitted as a bankrupt. The scheme is pretty sinmipldanuary of 2004 the director without
noticing the owner (Ministry of health) got an 8llron credit in a bank and pledged turnover of
capital. In reality of course there was no needhtaining the credit for the organization. A
formal reason was absence of money on the bankuatad the company. The plant had
unfinished producing with the value of 7,3 milliaf rubles. As a result of the financial
operation, the damage of 1,7 million of rubles wasased to the plant (because of interests for
using the credit). Bad deeds of the manager ottmepany were not over yet, the prosecutors
found out other cases when the manager was aciimipé benefit of third persons. As a result,
the court recognized Urusov only in the attempdefberate bankruptcy. He was recognized as
innocent for the rest of 11 episodes of incrimimatand he was sentenced only to two years of
probatiori.

7. Takeover of a company by physical methods

Usage of physical methods as means of a compaerg\vek was widely practiced during
privatization in the ninetieths when companies weaten over as a result of violent incidents.
Nowadays corporate raiders continue using phy$icak for takeover of property or for getting
access to founding documents with the help of witishpossible to reregister the company to
another owner. Such cases started to happen inykstan during the time of April revolution
when raiders decided to use the unstable situatidime country and takeover private firms and
companies. According to the information agency “&&dbthe Ministry of Internal Affairs of
Kyrgyzstan gets information that some strong guysi& to owners of private companies and
demand to talk to an owner and show the documenisraperty rights; at the same time they
find out who supports the company. Recently, dutiveglast Kyrgyz Revolution of April 2010,
namely on April 9 “Kontinent” company was exposedblack raidering where physical force
was used. “People in masks that had guns enteestkthtory of the organization and started
literally throwing away company employees, that’katvDirector of the company, Gennadiy
Davidenko told during the press conference. Theeraiintroduced themselves as employees of

a security agency “Alfa-center”, which was in lolagt conflict with “Kontinent” and even on

30 Examples of property takeover, Management use, 17.09.2009 Examples of property takeover, Management use,
17.09.2009.. the document can b found at http://www.ya2b.ru/ya2b/articles/elements/23006/, last visited April
15, 2010.
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February 25 took away part of the offices. Thisetitmey took the control over the whole

company and seized all documents of the fifm”
8. Velvet Reprivatization (“Barhatnaya reprivatizaciya

It's not a secret that a state or state bodiesbeavery active in taking over control over
companies. During the last years a term of “vetegtivatization” appeared in Russia. This term
can be described through a situation when a staienstructs and strengthens its control over
companies, which work in different spheres of austdy. In many cases the state already has a
portion in these companies, but such policy sugphirtther passage of companies’ property
from private persons to the state. During the welsaprivatization recently created state
organizations get control package of shares in tegsd of private companies. These state
corporations, thus, get leading positions in kelgeses, including nanotechnologies, export of
high technology, building of objects for Winter @lpiad of 2014 in Sochi, etc. Experts explain
the notion of velvet reprivatization via the naturgaction to the companies, which privatized
their property in the ninetieths, and the desiredwntrol these companies regarding their benefits,
taxes and making social contribution to the stékes process lets the state to play a main role in
making commercial decisions, which previously weeing made by private companfesEven
though there are enough people who supports vedypeivatization and believe in existence of
many positive moments in it, the situation withropt government can appear to be sad as it
happened in Kyrgyzstan during ruling of the ex st K. Bakiev and his relatives. Created
Fund of Development controlled most of the main pames in the Republic and was under the

supervision of the younger son of the president.

* Ella Kuvshinkina, Reiderstvo po-kirgizski — u novogo pravitelstva novaya golovnaya bol, April 13, 2010,
http://www.ekonbez.ru/news/cat/4944, Ella Kuvshinkina, Raidering in Kyrgyz way: new government has got a new
headache, April 13, 2010.

32 Sattels, A., Spreading of corruption: hostile takeover, corporate raidering and takeover of companies in Russia,
2009, p. 6.
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1.3.Common defense methods against hostile takeovers and raidering in the
Kyrgyz Republic, Russian Federation, and the USA

As far as hostile takeovers are quite developedvadely spread in the western countries,
a big range of defense methods are practiced irJ&w. The defense methods are concerned
about hostile takeovers defense and in the ye&00# another student of the AUCA, Yulia
Shaihutdinova, researched this topic and wroteaalugtion qualification thesis about hostile
takeover defense in the USA and whether they cbaldmplemented in the Kyrgyz Republic
companies. In her work she analyzed such defendieon®as (1) the so-called ‘greenmail’ and
‘standstill agreement’; (2) invitation of the sdliled ‘white knight’; (3) assets and liabilities
restructuring; (4) shares redemption; (5) litigafid6) the so-called ‘Pac-man defense’; (7)
charter amendments (shark repellants’); (8) “poipitis”; “golden, silver, and tin parachutes”;
“change of the registration place”; recapitalizataf the highest grade.

The main purpose of all the defense methods isakenthe takeover more complex and
much costly for the potential acquirer. As a redillé cost of the operation can be increased up
to such level where it is economically purposelessake over the company. “Raiders are
interested in the company takeover if the valuehef process is 10-30% because almost any
takeover is connected with further reselling. 1€ thalue for takeover is bigger, than raiders

usually just give up™.

According to many researches defensive measurasaadly divided into three groups:

1. Preventive measures

Preventive measures are applied before the threa tkeover arises. This strategy
implements a number of measures to create legabaoomic barriers to prevent raidering or
hostile takeover. Preventive group includes sucthats as:

» Asset protection (transferring assets to a thindypaThis is a widespread means
of defense in Russia;
e ‘Golden parachute’ (executive rewards method whegret are provisions in

employment contract or separate agreement withrtapagement of a company

3 Olga Zaikina, Real sector, direct investments newspaper, To save from the ordinary raider, #02(58)2007, p. 48.
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that provide good payments if their employmenteisninated after a change in
control);

» Creation of strategic alliance (alliance betweero tar more firms where
companies will defend each other in the case oésinable takeover);

e Supermajority (requiring shareholder approval toblyeat least two-third votes
and sometimes by 90 percent of the voting forraligactions involving change of
control).

« Poison pill (detachable rights issued to the st@dans of a company in addition

to their shares).
2. Operational measures

Operational measures are effective when a takeodehas already been made or when
some steps towards takeover conduct are perforifeddoperational group of measures includes

the following:

* “White knight” (choosing another company with whitie target prefers to be
combined — choosing lesser evil, which will giversmaoney for the company);

« Counterattack (Pac Man defense) — making of a eobiak to buy up the shares of
the raider company;

» “scorched earth” tactic (reorganizing financialigia; assuming liabilities in an
effort to make the proposed takeover unattractovehe raider. For example,
presenting profits and balance sheet in the lgasictive light);

» Litigation (lawsuits can be costly and can takegldime. The lawsuits can be:
violation by the acquirer of the anti-trust legtgla, improper disclosure of
information by the acquirer);

» Share buybacks (when the company is buying uphdses on the open market. It
can increase income per share and market capitahza

« Asymmetric solutions (complains and letters toghesident, Ministry of Internal
Affairs, etc.).

3. Universal measures
Such measures can be applied either before orthéidakeover. This group includes:

» “Poison pill”;
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» Strategic acquisition (purchase of assets thatheillunattractive to an aggressor,
which may also create obstacles to the acquisitiom the point of view of

antimonopoly or other types of legislation).

These methods are used by companies in the USRAyssia, and in Kyrgyzstan. Of course
not all the methods can be implemented in Kyrgyzst@wever, many of them can work out in

fighting against white raidering.

Regarding grey and black raidering, the situatodifferent because raiders use not only
accepted and world admitted strategies of a comfak®over, but they do it illegally or they use

norms in laws in such a way when the essence andpoant of the laws are distorted.

In this essence, it's possible to underline threénnmethods of defense against raidering,

each of them has its own peculiarities, advantaayes disadvantages:

* Legislation amending;
* Lawsuit;

* Claims to other executive bodies;
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2. COMMON DEFENSE METHODS OF RAIDERING COUNTERING AND
PROBLEMATIC ASPECTS IN EACH METHOD

1. Legidation amending

As it was mentioned above, in May 2008 the researcthe topic of “Raidering as social
economic and political phenomenon of modern Russias conducted in Russia. Some
respondents of the research concluded that theld¢igh system should be improved and only in
this case such phenomenon as raidering will beisttead. However, among these respondents
there were some experts that believed that chanlggislation will not solve the problem: “Our
attempts are facing very serious opposition. Bist ot even an issue. We need to clearly
understand that even if tomorrow we adopt new lawamend the current legislation, nothing
will change, raiders will find new ways to takeowee property. Nothing will change if the
practice will not be assessed in a sufficient maiamel if the court will continue to judge on the
basis of a call or a price-list Part of the respondents was sure that the ladsatiaady all
necessary articles; they believed that it was nmp®rtant to improve law enforcement practice.
This is an opinion of one of Russian analysts: “Cherent legislation has all necessary norms
for defense against raidering and for fighting aghicorrupt authorities. There are no bodies
who will realize these norm¥” Such responses draw us to a conclusion that wesalkof Russia
Is that it's not the legal norm that has a main miag but a law enforcement practice. Changing
of legislation could be used for that very raidgrinecause usually strong lawyers work for
companies that conduct raidering activities in countries. However, a bigger amount of
respondents concluded that changes in the legislatere anyways needed and that loopholes in
the laws that raiders are using for doing theirifess, should have been closed. As a result,
some of the recommendations that were given bgmideof the research, were to amend the laws
and create so called “anti-raidering” legislatidmatt will not allow companies to conduct
raidering activities so freely. Consequently, thatf-raidering” package of laws (in fact that was
a list of amendments to such laws as Civil codey lan Joint Stock Companies, Law on

Bankruptcy, etc.) were adopted.

Following an example of the Russian Federation2008 the President of the Kyrgyz
Republic signed a Decree, according to which, heoanced the year of 2009 as the year of

private property defense. Right after this Dectbe,Institute of Constitutional Politics working

i Report of a sociological research “Reiderstvo kak socialno ekonomicheskoe | politicheskoe yavlenie v
sovremennoi Rossii”, 2008, Moscow, p. 55, the document can be found at www.politcom.ru/tables/otchet.doc,
last visited May 5, 2010.
* Ibid
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as part of National Alliance of business assoamstiacconducted a similar research under the
name of “Raidering: problems of takeover (hostikeover) of private property in the Kyrgyz
Republic”. The research gave a list of recommendatiwhich were presented to public and
legislators; it was suggested to amend several, lawch as Civil code, Civil Procedural Code,
Law on Joint Stock Companies, Law on Bankruptcym@ral code, and Criminal Procedural
Code. The loopholes that raiders used in ordeakedver property of others were closed down,
as it's said by Nurlan Sadykov, director of thetibtuge of Constitutional Politics.

Absence of Raidering definition in the law

Even though an issue of defense against raidesiag/ery urgent topic in our society, the
legislation still doesn’t have a definition and ti@@s of this term. This fact gives rise to

topicality of exposure of meaning, features an@legsence of raidering.

In connection to absence of a raidering conceptiotine current legislation, some CIS
countries including Kyrgyzstan started to considesuggestion to bringing in a new legally

defined crime — illegal takeover of corporate mamagnt in a legal entity.

According to G. Zdornok, a Russian auth@aidering is gaining management (control)
over a company with the use of illegal methods medns, which allows disposing assets of the

company®.

Research conducted by the Institute of ConstitalioRolitics also tried to give a
definition of raidering and suggested to includaidering” as a new legally defined term to the
Criminal code. The definition that will follow isigt working and not final, however, it tried to
outline main features of raidering. So, accordioghis researcHyaidering is illegal takeover
or destroying of property as well as gaining righfisr management of the commercial
organization with an aim of enrichment and getthenefits for oneself or an organization or
takeover of market of production distribution usmgn means or by the order of third persons.
All participants (accomplices) executing raideritakeover shall be called raidetd’ Despite
the fact that this definition was suggested foludmg into the law, it was never adopted and

currently there is no raidering definition in thgngyz Republic law.

*® Zdoronok G, Business controversy or “raidering”// Legal Practice. — 2008. April 2009. --#18-19, p. 28. the
document can be found at www.zahvat.net/konsultacii/38/997/, last visited April 2, 2010
% Institute of Constitutional Politics, Reiderstvo problem zahvata (vrazhdebnogo poglosheniya) chastnoi
sobstvennosti v Kygyzskoi Respublike, Bishkek, 2009, p. 23.
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In opinion of law enforcement agents, absence rafigering definition in the laws leads
to a fact that only single such cases reach a .coburnother point of view, this approach is
considered to be unlikely as it's very difficult ppove. If such legal definition brings in, then
another question is showing up — then what is alleakeover of corporate management? The
idea of legislators is clear, but it will be haadrealize it in technical and legal way. Moreover,

in the Criminal Code, there are conceptions simdamidering such as “larceny” or “fraud”.

According to another expert in the field, Shamafaichiev, “the current legislation has
all the means to defend against raidering and ptigposeless to give a legal definition to
raidering in the Criminal code because raideringaipphenomenon. Corruption is also a
phenomenon and even though the current Criminad¢ tad an article called “corruption”, there
are no any court cases on corruption in the RepuBlomponents of specific crimes are in the
laws, thus, they are enough to fight against raad@r This expert’s point of view is the closest
to my position. There are no any cases relatedga@time of corruption in the Kyrgyz Republic
because it's hard to prove a subjective side omtbbéve “to corrupt”; instead other Criminal
code articles of the same name are used in cageinf) and taking bribes. A similar situation is
with raidering: the criminal code already has #tdor such crimes as: fraud, forgery, theft, and
other articles related to illegal acquisition ofo#rer's property. Depending on a raidering
scheme a specific criminal law article or a compdéarticles will be used. Thereforthere is
no point and no need to include such article asidesing” into the Criminal Code of Kyrgyz

Republic.

An example of Russia and Ukraine supports the padimtew of lack of necessity to have
“raidering” phenomenon in the legislation. By thisne none of the countries included
“raidering” into the laws even though this words popular among businessmen and politicians

as never before.

Amending some legidative acts

Besides a suggestion of including raidering debnitinto the law, the legislators and
business associations started working on anti-naigebills, namely, many of the Kyrgyz
Republic laws regulating corporate relationship arker spheres related to raidering were
amended. The main purpose of legislators was mirgite loopholes and gaps in the laws that
raiders used for conducting raidering activitiese hext part of the thesis will analyze major of
so-calledanti-raidering changes of the laws, motives of their adoptiord aill answer the

question whether these changes were needed toddeferproperty rights of company owners
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and whether they are carrying a positive and ingmbrimpact to the issue of defense against

raidering in the Kyrgyz Republic.

* The law on Joint Stock Companies, Law on Business Partnerships and

Companies

With an aim to defend ownership rights defensefayiding against raidering, in June of
2009 legislators changed some provisions of the loewJoint Stock companies, business

partnerships and Tax code

(1) For protection of shareholders’ rights in the cplwinging claims against the
individuals of a company, challenging the decisioh& company, and emission validityere
must now be a violation of property rights of sharelers and causing them property damage.
Previously the mentioned condition was not mentbirethe law. Moreoverdirect personal
involvement of the shareholder in a court hearinij be necessary. Generally saying, this
provision has some positive impact and relatessch@me when a court decision could be made
without a direct presence of a shareholder in #aihg. However, damage to property rights is
easy to falsify, and usually raiders come to thartcavith a prior prepared scenario of their
violated property rights.

(2) Range of persons entitled to be the holderthaf registry of shareholders is
narrowednow. Previously, the holders could be the comptsgjf, which floated its shares, or
an independent registrar; now the holder of thestgg of a company may only be an
independent registrar, operating under license amtkr a contract with the company. The
purpose of this amendment adoption is an attempintd access for raiders to the original
registry of shareholders. In the past, they coaldehaccess to the registry by an illegal invasion
to the territory of an organization. Changing dat¢he registry, they would change shareholders
and would alienate assets of the organization. éfte, this amendment was supposed to solve
this problem and eliminate this scheme that raidesesd. In fact, raiders find new ways of
stealing and changing the registry because it eastdden from the independent registrar as well
or this person can be bribed. This way, the registil might be in the hands of a raider and
he’ll be able to make changes to the shareholddgreeacompany.

(3) Duties of the registrar to disclose information simareholders and nominee
shareholders of a company also were changed. iéwdqus version of the Law established the

duty of the registrar to disclose information oguest about before mentioned persons without

*® The Law of the Kyrgyz Republic «On amendments to some legislative acts of the Kyrgyz Republic» dated July 24,
2009 Ne 245,
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specifying the shares held by them, then the ctiredition of theLaw prohibits disclosing
information on those shareholders who own less &f4nof the issued shareBhis information

is confidential and can only be obtained on thdasbaka court legal act that came into force.
This provision was created in order to don't letrkvthe following scheme: a shareholder that
has around 20 percent of shares might want to gehtol holding of shares, which will let him
to manage the company. In order to do it, sharesindr shareholders might be useful. Such 20-
percent shareholder calls the minor shareholderagmes using criminal ways of persuasion
such as threat, blackmail, etc. and gets the fegteBcent from the minor shareholders. In order
to defend the rights of minority shareholders aedréase the number of such takeovers, the
amendment was created. However, this amendmerdntpidefends against raidering, but also

makes hostile takeovers be problematic for impleémgn

In the western countries, this scheme with minaraholders is widely used by companies
that use hostile takeover as a method of gainimgrabover a company. An example here may
be a situation mentioned in the first chapter & thsearch - when Microsoft wanted to buy
Google. First, Microsoft offered the managers argjonity shareholders to sell shares to them.
When they received a refusal, they started buyireges from minor shareholders, which is not

raidering under the context of the present research

What happens is that raiders that are so interdastegetting extra shares from minor
shareholders have other sources of getting to kmbw they are. They might bribe the registrar
and he will disclose this information, and it wik very hard to prove this fact in the court. And
in reality, raiders can use the amendment for tlo&n benefits. They can become minor
shareholders themselves and can start causingepmebfor the company and overload the
company with claims to the court. Even if the compalready knew that the particular person
or an organization is interested in taking the canypover, the shareholders will not be able to
find out that because it is prohibited to disclegeh information according to this amendment.

4) In accordance with another new rule of law, in caséecompensated shares
alienation, making notes in the register of an ojémt stock company is carried out solely on
the basis of documents of Stock Exchange or theo&igy that the transaction for the disposal
of shares was made on the Stock Exchange. Thigralents the appearance of disputes over

the validity of transactions for the disposal chss.

In other words, even though this norm was creadednfaking sure that all the transactions

with shares disposal will be done on the Stock Brge, this norm can work for a raider. It's
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not usually a problem for the raider to make adaation in the Stock Exchange, even if the
methods used for coming to this deal are illegabréddver, there can be “own people” in the
Stock Exchange that can organize the transactionaion easily. However, in the court, this
document, which will say that the transaction waslenin the Stock Exchange, will be an ace in
the hands of a raider because the court will haw@he&r document as an evidence that the

transaction was made in an appropriate and legal wa

(5) Lawmakers made changes to the Tax Code. PreviofglyGooperation of tax
service bodies with the bank, banks were requicegrovide information about opening or
closing taxpayers’ accounts and to provide inforamatabout operations carried out with the
testing taxpayer's account on the basis of writlemand by the tax authority. Now such

information is possible to get only on the basia ¢tégal court document that came into force.

(6) The Law of the Kyrgyz Republic «On Business Padhigis and Companies»
changes affected the rules about exclusion of almerfrom a limited liability company. If
previously members could be excluded by the deatib the general meeting for gross
violations of the constituent documents of the campand thereby causing damage to its
interests, then now a member of the limited lispilompany may be expelled only according to
the court’s decision and only when there is subbstaharm to the company or to the rest of its

participants.

From one side, it's an effective amendment thalt wat let founders of a company exclude
a member without serious reason and get the podidhis member. However, from another
point of view, now it's hard to get rid of a comg&@ member that brings harm to the company
and even if this member commits gross violationghefconstituent documents. From now on, in
order to exclude this member, it's necessary togin the court substantial harm caused to the

company, which is not easy sometimes to prove.

In this regard, analyzed amendments of the Lawoamt Stock Company and the Law on
business partnerships and companies show that iévbey are aimed at strengthening the
defense against raidering and eliminating loophalkesy close some ways that raiders used
before, but they also create new ways that raidansuse in order to take over the property and

sometimes even help raiders with their business.

e Law on Bankruptcy
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As it was shown in the previous Chapter of thisaesh, bankruptcy is one of the wide-
spread means for a raider to takeover a compants groperty. Having in mind an idea to
improve the Law on Bankruptcy, legislators preserianti-raidering” changes to this document
as well. The “anti-raidering” law is governing neshanges and additions to the Law on
Bankruptcy and the Law on Preservation, bankrupioy liquidation of banks According to
businessmen and the judiciary bodies, which lobleedhe law, certain rules described in the
Law were obsolete long time ago, and even the definition of bankruptcy in the law was
incomplete, which was used by raiders pretty abtivEhe following analysis of major changes

shows the extent of effectiveness of the amendments

Before amendments Amended version

Bankruptcy (insolvency) is recognized Bankruptcy (insolvency) is recognized
by the court and announced by the creditorsbgt the court and announced by the creditors at
the consent of the legal entity its disability|tthhe consent of the legal entity its disability|to
satisfy in whole demands of the creditors |@atisfy in whole and irset up terms justified
monetary obligations, including disability t@lemands of the creditors on monetary
provide mandatory payments to the budget jaolligations, including disability to provide
non-budgetary funds. mandatory payments to the budget and non-
budgetary fundss a result of taken to itself
obligations on its quick assets.

First of all, the definition of bankruptcy is chatin the part of recognition as a bankrupt
a person who is unable to satisfy the obligatiomissher creditors in the set up terms. Earlier,
reference to the set up terms was not given indéfmition of bankruptcy. From one point of
view, now it doesn’t allow creditor to file for blamuptcy of a company in case the term for
making payments is not over yet. From another poiintiew, if we take into account that as a
rule all bankruptcy cases are related to failingay off the debt within the period of time set up

for payment in a contract, then this specificatimesn’t change anything in practice.

Also, in the new definition, legislators made anphuasis that the creditors’ claims and
demands must be justified, which means that thelitors need to prove the unfulfilled
obligations of the debtor. Even though this is ayvgood refinement, in practice, all these
documents are presented to the court by the raaketbey buy or get debts of the companies-

** The Law of the Kyrgyz Republic «On making amendments to the laws of the Kyrgyz Republic "on bankruptcy
(insolvency)" and "Preservation, liquidation and bankruptcy of banks" dated 24 July 2009 N 247.
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debtors and have all the documents that prove fillédl obligations in fact. Therefore, despite

the positive moment of this amendment, the probgestill not solved.

Quite serious changes have affected the deterrmimafi insolvency of the debtSr For
example, one of the circumstances under which #i#od may be declared bankrupt is the
failure to satisfy the claims of creditors on mamgtobligations due to its commitments over its
quick assets (cash, deposits, securities, andhal assets that can be easily transferred to.cash)
Previously, failure to satisfy the creditor oveh@&t commitments (goods, services, etc.) could
also lead to bankruptcy. Refusal of the debtormatesfy the creditor's claim for payment of debts
in full is no longer a basis for establishing thedlvency of the debtor. From these amendments
we can conclude that the legislator tried to eleénnorms that would give a raider an
opportunity to use the letter of law to recognizeedtor as a bankrupt without serious breaking

the law.

Now, the debtor may be declared bankrupt only ibtdes financial obligation to the
creditor, who is declaring his insolvency, is ire tamount exceeding the minimum amount of
debt, i.e. 500 payment units when there is one orenecreditors, and 5 payment units if the
creditor is an individual, including the privatetespreneut. Amount of monetary obligations
should be established; and it's considered to tabkshed if it is confirmed by a judicial act that
has already entered into force or if it's admitbgdthe debtor in writing during the court hearing
on examination of case on his bankruptcy with exai@n of consequences of such admission.
And if the debtor disputes the claims of creditangl the amount of monetary liabilities is not
defined by a legal act, then the debtor cannotdjedged insolvent and the bankruptcy case
should be terminaté8l These provisions were not in the previous versibthe law and play a

positive role in eliminating old schemes of raideri

At full performance of a monetary obligation by tbebtor or any third person to the
lender, who has declared its inability to pay, pegd court decision on the merits or before the
court decision comes into legal force, the produrctof a bankruptcy stops even if the debtor has
other creditors, not stated in the court of hismency”. In other words, if the debtor pays off
the debt before the court made a decision on mg&rbptcy, than the case shall be closed. This

norm is also quite positive and from now on it'srm@xpensive to bankrupt the debtor for a

“ Law of the Kyrgyz Republic “On bankruptcy (insolvency)” dated October 15, 1997 #74, last amended June 24,
2009, Art.9.
*! Ibid, art. 9-1.
2 Ibid, p. 3. art. 9.
* Ibid, p. 5. Art. 9.
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raider as now the sum of money should be big entaigleprive him of his property. However,
still, in practice majority of cases involve suahnmsof money that the debtors are not able to pay
off.

If the court gets a petition on recognition of e as a bankrupt, then the information
about it and about the date of the case examinatitime court, full name of the debtor, amount
of debt and the date of the bankruptcy proceedshgsild be published in the state mé&ti@his
amendment is aimed at making sure that the debitosdif will be informed about the
bankruptcy proceeding as sometimes raiders do taegyto not let the debtor come to the court
and even notifications of appointment to the coorhe to different addresses.

In addition, lawmakers reduced the period duringctvithe person entitled to make
application to court for declaring the debtor bautr could go to the court to resume the process
of bankruptcy in case of discovery of assets cdedey members or managers of the debtor
company. Earlier this period was 10 years. Parligar&ns have reduced it to 3 yéarsvhich

improves position of the debtor.

Article 27-2 of the Law on Bankruptcy lists partiéisat can apply to the court for
recognition of a debtor as a bankrupt: debtor, itves] state bodies on cases on bankruptcy. In
the previous version of the law, it was prescrilieat these persons had right to apply to the
court with a petition on recognition the debtorasankrupt without following the pre-trial order
of dispute resolution (pretention letter). Somelees used this loophole and filed claims to the
court without even pre-noticing the debtor abow tfose consequences of the debt. The new
version of law eliminated this loophole and now theetention order of pre-trial dispute
resolution is needed in all cases except when tine sf debt is already determined by the
judicial act that is entered into force. Even thoubis is a quite positive anti-raidering norm,
however, raidering methods are so different ancldged that it will unlikely stop the raider as
he will still try to get a judicial act on the surhthe debt and if there is an actual debt, thén th

new amendments don’t help in this situation either.

The rest amendments are related to the role ofidpaed interim administration in the
sphere of bankruptcy. All the raidering activitiggat are using the bankruptcy law need an
interim administrator’s role in these activitiedielrole of an interim administrator (a person that

is appointed to manage the company before a deamsidankruptcy is made) is different from

a“ Ibid, p. 6, art. 9.
** |bid, Art. 26.
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the role of a special administrator (after the sieci on bankruptcy is made), but before the
amendments, according to p. 4 of Art. 63 of the, l#ve interim administrator, if necessary,
could limit access of parties or managers of thatateto the territory of the debtor’'s company,
including working areas of it. The new version afvl eliminated this right of the interim
administrator. Regarding the rights of the speathninistrator, if earlier he could dispose a
portion or shares of the company without publictams, then now it's possible to do only
through public auctions at the stock exchange.

After analysis of the new amendments to the Lawbankruptcy, it's necessary to admit
that the law became more perfect and now many eghwhich raiders used for applying the
bankruptcy scheme for raidering attacks, were elt@d. However, bankruptcy is an instrument
that raiders used and even a broken instrumentbeanised by raiders that decide to use
illegitimate court decisions, for example. Therefoeven these positive amendments do not
solve the problem of raidering.

* Civil Codeand Civil Procedural Code

The most crucial and controversial amendments vweagle to the Civil and Civil
Procedural codes of the Kyrgyz Republic. These ygoyisions faced a lot of dissatisfaction

notes from the side of citizens and lawyers ofRlepublic.

Article Before amendments After amendments

Article 199 The suit for application The suit for
(Invalid  Transactions| consequences of invalidity of a vaicpplication of consequences
Limitation Terms) of the transaction may be brought withirof invalidity of a void
Civil Code dated Julyfive years from the date when th&ansaction may be brought
24, 20009. performance of the transaction hasithin three years from the
been started. date when the performance
of the transaction has been
started.

Article 221 4) Claims by owners and other Paragraphs 4), 5), 6)
(Claims not Covered bypossessors of property for eliminatipf™® excluded.
Statute of Limitations) | of any infringements of his rights,
even though these infringements are

not combined with dispossession;
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5) Claims by property owners
or other persons for invalidation of
acts of organs of state administration
or organs of local self-government
which infringe that persons’ rights of
possession, use and disposal | of
property belonging to them; and

[®)

6) Where provided by law-t

other claims.

One of the civil code amendments was related togihg the Limitation terms for
invalid, void transactions (Art. 199 of the Kyrgiepublic Civil Code). Previously the term was
five years and during this period the legitimatenewcould apply to the court for his or her
property rights defense. Even though the motives that the legislators were using during
changing this article was to defend property righitey decreased the term during which the
owner can use his property rights defense mechanismch means that they in fact worsened

the situation of a legitimate owner.

The second article that was said was changed wadeA221. Previously this article was
giving 6 claims that were not covered by Statuttiofitations, which means that the legitimate
owner or a claimant in this case, could apply ® ¢burt any time and this time period was not

limited. The amending law excluded the followinggmraphs from the list:

* Claims by owners and other possessors of propemyefimination of any
infringements of his rights, even though theseingiments are not combined
with dispossession;

» Claims by property owners or other persons for lidasion of acts of organs of
state administration or organs of local self-goweent which infringe that

persons’ rights of possession, use and dispogabopierty belonging to them; and
* Where provided by law-to other claims.

This novelty of the law worsens the position ofawner as well. Especially in the case
when the owner can file a claim for invalidation adfts or organs of state administration or

organs of local self-government only during theited period of time, which is only 3 months.
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It's not a secret that in Kyrgyzstan state bodiexkenmistakes very often and therefore, there

were many claims from owners to the courts for lickzing the acts.

Another article that was changed and that makeswheers’ rights weaker is Article 215
of the Civil code. In the earlier version of thedeo the expiration of the term of statute of
limitations prior to filing a lawsuit provides tlggounds for the court to dismiss a lawsuit, unless
the court establishes that the reason for runriegdrm of the statute of limitations is valid. The
last edition of the court does not let the couffirid the reasons valid and to restore the staiiite
limitations. Point 2 of Article 215 provides thatatite of limitations on claims for defense of
violated rights of a legal person (regardless @dren of ownership as well as state bodies and
local administration bodies), citizens that areoined in entrepreneurial activities as well as
other persons that present to the court claimsefending their rights and other violated rights
for entrepreneurial objects, cannot be restore@. ddurt is obliged to dismiss such lawsuit. In
other words, the shareholder, for instance, whaogbkts were violated, will be limited in
defending his property rights and in case the tefstate of limitations is expired, he will not be

able to defend his rights at all.

The statute of limitations novelties were alsoaetiéd in the Civil Procedural code, which
was changed as well. Article 316 of the code presidow that procedural term for filing an
appeal claim cannot be restored unless the clajnadrt did not participate in the court hearing
during the trial in the court of the first instang@oves that he didn’t know about the court
decision. In practice it's not always easy to prtreeause as soon as the decision is made the
enforcement procedure starts and the owner getsdw about the decision. As far as the term
for filing an appeal claim is not so long — onlyeomonth, the claimants who are not always
aware of law amendments, lose their right to appealdecision that deprives them of their
property rights. The same norm touched upon theatia® and Supreme Court limitation period.

And lastly, article 361 was changed in part thabfmow on judicial acts cannot be revised
on newly-discovered circumstances for the decigiorannouncement a debtor as a bankrupt
where the procedure of special administration wadied as a result of which the debtor was
liquidated and excluded from the state registryegal entities. The earlier edition of the code
didn’t have such norm and any person could applyh¢ocourt for revising the case on newly-
discovered circumstances and it was the only meamefend the property after the Supreme
Court made a decision. In this case the rights @élaor are worsened a lot because in practice
the evidence that the Company X falsified the deltsing illegal means, appear after the
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Supreme Court made a decision. Because of the new, the debtor will not be able to fight

for his rights after the Supreme Court made a raweiable decision for him.

After analysis of anti-raidering norms in such native legal acts as the Civil code, Civil
Procedural code, the Law on Joint Stock Comparties,Law on Business partnerships and
companies, and the law on Bankruptcy, it's possibleonclude that even though some of the
norms are quite positive for the property rightéedse against raidering, most of them create
new schemes that raiders can use and some of ttieiadlpa worsen the position of a legitimate
owner and deprive him or her of an opportunity & ulefensive mechanisms of law against

raidering.
Courtsand law enfor cement bodies

Analysis of typical schemes of raidering shows #tate bodies play a crucial role in their

realization. Below is the scheme of key needs iolera, which can be satisfied by the state

bodies.
Law
enforcement
bodies

Registering Fixing of

bodies property rights

L aw enforcement bodies

Law enforcement bodies have authorities that heit seriously influence legal and
physical persons. A typical example of influence @anphysical person (owner) — illegal
application of restraint — arrest of a physicalsper on criminal case, which was instituted
against other persons on a basis of reports aret &dbricated documents with an aim to limit
opportunities of the person to defend his or heperty rights. Being restraint the physical
person is under control, and raiders get more dppiies to conduct activities on
destabilization of the company’s activities andngag initiative and factual control over the

company. A typical example of an influence towaadsgal entity is when within the boundaries
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of an investigation of a criminal case basis fonduct of investigation activities (search,
seizure) are fabricated with an aim to block amp she company’s activities by the means of
seizure, arrest of production facilities and disanrce of an official documents turnotfer

Registering bodies (registers of rights)

Registering bodies on the basis of falsified docuisieegister transfer of property rights,
and via these actions raiders get priority to candbeir illegal activities as far as all third
persons are oriented at official documents that iaseied by the unified register by the
registering bodies with the information about thieperty owners. In this case, the registering
bodies can act in good (when all the presentechbyrdider documents conform to the law) or
bad (when registering officers enter into colluswith raiders and register property rights even

though there is not legal evident basis for thaithf’.
Court

In the process of raidering takeover courts conduitinction of legalization. Under the
legalization in this case it's understood obtaingigfficial documents, which certify property
rights, i.e. formal recognition of property rigtitsat were gained via falsified documents. In this
case, the court, as well as the registering bodasact in good or bad (when judges are corrupt)
faith.

Below there is a scheme that shows key needs efianhate owner during the defense against

the raidering takeover

a6 Anti-corruption committee of the Russian Federation, Report on a research “Predlojeniya po povysheniyu
effektivnosti borby s reiderstvom (nezakonnym zahvatom sobstvennosti)”, 30.08.2008. The Report can be found
at: http://www.vdcr.ru/content/view/1309/193/1/2/, last visited April 25, 2010
47 .

lbid
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Collection of evidences; making raider
responsible for the illegal activities;
blocking of raiders' activities

Law enforcement
bodies

Blocking of illegal activities;

Restoring of legal rights

Provision of documents needed for restoring
Registering the legal property rights;
bodies Blocking of illegal activities (refusal to
register, suspension)

One of the most important for an owner functionstdte bodies during the defense against
raidering is collection of evidences, blocking afder’s activities, and restoring of the property

rights.
L aw enforcement bodies

In the situation of the raidering takeover whemsifar of property rights are conducted
on the basis of falsified documents and other sinattivities, help of law enforcement bodies is
necessary for the owner in order to collect evidsnihat all the documents were falsified. For
instance, if a document, on the basis of whichptioperty rights were transferred, was notarized,
it's possible for the law enforcement agents todea investigation and interrogate the notary.
If in reality under the same registry number, unghkrch the falsified document was presented,
appears to be a different transaction certificattben it's a basis for recognizing the transfer of
property rights as voitf In case when legal owners get to know about illeggistering
activities, they should have an opportunity to gpa the law enforcement bodies for urgent
temporary blocking of registering activities as & it's impossible to get the securing measures

of the court.
Court

During defense of property rights of a legal owit'srvery important to get securing measures
that will let block illegal registering activitiegyrest assets for making sure that they will reot b

sold to third persons. In practice, it's prettydéo realize such securing measures.

Registering bodies

* Ibid
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Also, it's very important to get urgent, temporayspension of registering activities by the
owner (in order to have a possibility to get sengimeasures in the court). In registering bodies
evidences of illegal activities, falsified documeas well as documents certifying rights of legal
owners are collected. When registering documendscaises get lost, owners are deprived of

evidences for restoration of their rights throulgé court®.

From the information given above it's possible wndude that needs of raiders and legal
owners differ; and these differences need to bentakto account during working on specific

measures for countering raidering takeovers.

Two main ways to counter illegal takeover of prapes applying tolaw enforcement bodies
and to thefile a lawsuit. However, both of them: law enforcement bodies @malt, can act in
bad faith and show by this their corruptive intéiasconduct of raidering activities. Below you
can find a table where it's shown in what way laWoecement bodies and the court can show
their bad faith interest and what role they havepliomoting raidering activities. The table is

taken from the report of the Russian Federation-éaruption committe&”

Function Indicator Comments

L aw enforcement bodies (police)

1 | Covering llegal 1. Formal attitude towards the
actions  of  the inspection of circumstancess,
raiders

which are written in the
application of the legal
owner (factual ignoring of
the application);
2. Refusal to institute a
criminal case on “formal
criterions,  omission N
investigation  of  cases
against raiders, closing or
suspension of such cases;

3. Procrastination of terms fa

-

9 Anti-corruption committee of the Russian Federation, Report on a research “Predlojeniya po povysheniyu
effektivnosti borby s reiderstvom (nezakonnym zahvatom sobstvennosti)”, 30.08.2008. The Report can be found
at: http://www.vdcr.ru/content/view/1309/193/1/2/, last visited April 25, 2010

50Ibid, Appendix 4.
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inspection conduct;

4. A refusal in administration
of complains on law
enforcement bodies’
employees (formal
approach).

Putting pressure o 1. Institution of a criminal caselnstitution of the crimina
an owner against director general pcase or activation of old
an owner materials simultaneously
with the beginning o
corporate conflict, shares
buy out or during the very
property takeover of the
victim.

2. Performing of operative andBased on  someone[s
investigation activities with report or  unchecked
rough violations of the operative informatior
procedural legislation search at people’s that are
(operative body within thenot privy to the cause. In
boundaries of the criminalthe boundaries of such |a
case, for instance, carsearch, operative (police)
demand the documents fronagents take away whatever
a subject that is not relatedhey find. Such searches
to the case) can also be conducted |in

houses and at night time.
Seizure touches upan
money, computers,
documents. Private
original documents can he
lost, and that can result |n
problems appearing,
which are connected with
restoring them. In such |a
way, it's possible to seize
documents, which raiders
are in need, on transfer of

rights to shares. It will b
very difficult in the court
to fight for his or her
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rights in the future.

3. Arrest or detention of theThis method can help
owners and other directorsvhen time of hardening
general of companies the investigatior

procedures coincides with

a specific moment in

raidering takeovef

(important court hearin

or a need to pay off a big

credit, etc). It lets th
raider to isolate the owner

for some time, plus i

plays a role of pressure.

[

Manipulations with 1. Legalization of evidences Its possible to fix
evidential base defectively seized
documents in the protocol
and then to “find” in
seized materials a
document that raide
needs for strengthening
his position or reinforcing
the pressure. For instange,
a falsified contract or note.

=

2. Refusal in providing needed
documents for the court

[72)

3. Refusal in certifying copie
of the seized documents

4. Refusal in providing
original documents for the
expertise

5. Destroying of neede
evidences for criminal cas
and for corporate relation
switching the evidences.

(DLJ_

[72)

6. Within the investigation
procedure — to conduct
expertise of evidences with
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preferable result.
4 | Source of 1. Groundless seizure  of
information that is documents during an
difficult to access inspection or investigation
activities that are not related
to the criminal case that |s
being investigated.
2. Providing raiders with a
criminal case for
acquaintance
Blocking of the 1. Arrest of stocks with a ban
owners’ to vote
arrangements with
assets that he/she
possesses
2. Arrest of immovable while
it is not the object of the
dispute
3. Arrest of stocks while they
are not the object of the
dispute.
Court
Blocking of the 1. Refusal of the court tpWhen raidering takeover
owners’ actions satisfy securing measuress being conducted and the
that can block raiders’owner is deprived of an
strategies opportunity to impose
securing measures (i.e. [to
block the situation), the
object of the dispute is
going through a chain of
“bone fide buyers”. As a
result it's very
problematic to prove bad
faith of this chain and a
chance to return the
property is minimized.
2. Imposing securing measures In a situation withvacti
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on the raider's claims ipraidering takeover a cou

relationship to all theon the claim on securin

immovable property, measures of the raider
disproportionately of relationship to one objeq
claimed demands. of immovable property|
imposes the measures
all the immovable

property and thus, block
the owner’s opportunity t
get urgent
defending his propert
rights.

. Arrest of stocks and shares
with a ban to vote in a

situation when there are n

claims on challenging the

rights to shares

D
funds for
y

rt

g
n

ot

to

S

. Refusal

to arrest asse
under dispute

. Inhibition to get acquainte

with the case materials

dA judge refuses in gettin
acquainted with the cag

busy, “the case is not file
yet”, “not all the
documents are ready”, et

g

under pretence that he |i

O

. The protocol

doesn’
include petitions an(
applications of the parties

tAs far as the protocg
isometimes is  singl
evidence in a case when
petition is  presente
orally, as a result th
defending party looses @
opportunity to prove tha
the petition was actuall
filed.

[}

D

AN

N~

Legalization

. Indication of

neede(
wordings and fact finding
in the declaration of th
court decision

jln a situation when
sraider supposes that tf
edecision will be taken na
in his favor, he is usin
this opportunity to certify

finding of some facts in

ne

—
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order to rest upon them in
what follows.

Tightening of the

restoration  rights

process

D

. Suspension of the casén the court practice whil
consideration with an aim toconsidering several cases

tighten the proceeding

11°}

on one object of the
dispute, examination qof
the claim, which is the
latest chronologically, can
be suspended till @
decision on the earlier
claim is made.

. Tightening the date of theA court has an opportunity

court hearing arrangement

to procrastinate the court
hearing for an enoug
long time using differen
grounds for that: for
discovery of evidences hy
the court, for expertis
conduct, etc.

[12)

Manipulation with
evidences

. Denial of the court to satisfy

petitions on reclamation (¢
evidences on the case;

—

. Attaching/refusal to attac
specific evidences to the

case materials that wi
make a difference in
decision making.

=y

. In a case when documenti a case when originalit
that are the basis of raidersdf some documents are jin

claims to the court ar

<

equestion in the court, the

falsified, groundless denialjudge can act according to

of the court to satisfy th

etwo scenarios: either not

petition on falsification of to attach the evidence or
the documents and ario appoint an expertise for

expertise conduct can ru

making sure that the

the owner’s strategy in thedocuments are not

court.

falsified and can be
attached to the case. In|a
case of the judge’s interest
in the case, hel/she acts
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according to the

the petition of the party g
falsification is not argue
well and groundless.

=

. Loosing  of

important
originals of documents @
their destroying

As if somebody stole it

. Transfer of burden of prog

to the victim in the case

the basis of a falsifie

contract,

makes the victim to

the law.

5 Acceleration of the

. Too rapid arrangement (

nf

—

fAn example can be when
a transaction is made on

=

contract, the victim statgs
that he/she did not sign the
but the court

provide the court with an
original of such a contract
and prove that he did not
sign it. Such a demand
contradicts to the burden
of proof rule prescribed by

[1°)

v

thir(ta
scenario — announcing thiat

rfrom the case or there was
a flood in the archive and

these very necessary
documents were
destroyed.

[¢7)

process the case proceeding on
raiders’ claims
. Non-notification of the The court is obliged to

party on date and time ofmotify both parties on th

the trial trial appointment by any
possible means. In |a
situation when a court has
its own interest in thg
case, one party gets the
notification, but another,
notification is getting lost
or an empty envelop
comes to i

*! Ibid
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Therefore, above analyzed problems in using laweeiment bodies and the court for
countering raiders’ activities shows that even giothe current legislation has most of the
means to counter the raidering strategies in thet@nd law-enforcement agencies (procedure
of working with cases is described in the laws}), lhmwever, corrupt interest of the state bodies

let the raiders, disregard the laws, conduct tHegal takeover activities.
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3. Recommendations and Self-defense

This research has analyzed three main methodsuotedang raidering attacks. This part of
the work will give recommendations to improve thethods of defense against the illegal
takeover of property. Also, a number of recommendatof using self-defense as a method of

countering raidering will be given.

Regarding the law enforcement bodies, specificialiffies in the work on discovering
raidering criminal activities is appearing becatlsre are no unified approaches to defining of
criteria of crimes on raidering takeovers, and hese issues every law-enforcement body is
relying on its own data. As a result, work of lamf@cement bodies is hard to call satisfactory.
It's necessary to change approaches to the wonrewenting, revelation, and investigation of
crimes on raidering. A unified tactics and methodgl on investigation of criminal cases in this
category of economic crimes should be worked oatv-enforcement agents should go through
a special studying program on working with matereahd criminal cases on raidering takeovers.

Very often raidering takeovers are conducted bystdrae group of people and that's why
it's necessary to know the content of these graus methods that they use. In this regard, it
would be a good idea to create a unified data lbageersons that are engaged in corporate
takeovers of companies and their property. Simikzommendatior’d were given in the
Regulations of coordinating board of heads of lafereement bodies in the Russian Federation,
and they are aimed at future work on counteringoofuption and raidering.

Moreover, one of the best mechanisms of countdhegraidering takeover is improving
procedural legislation, which has many gaps in neéega court proceedings. For instance,
regarding the problem witprotocol, which a secretary of court proceeding shouldriltluring
the hearing. As it was mentioned before, very oftem protocol does not include information
that was said by the parties during the proceedigs the secretary writes down to the protocol
the information that the judge asks him/her to b it during the hearing. During a court
hearing it happens that a party files an oral jetitwhich does not appear in the protocol and
which the judge ignores. In the appellate instarniceill be almost impossible to prove that
something important was said of filed during thegaeding if it is not in the protocol. Thus, a
recommendation here shall be to record the prongedi the tape recorder in order to compare

what is written in the protocol and what was saideiality in the court in a case of a dispute.

> Final speech of General prosecutor of the Russian Federation Yuriy Chaika at the Coordinating board of the head
of law-enforcement bodies “O hode | rezultatah vypolneniya meropriyatiy, predusmotrennyh nacionalnym planom
protivodeistviya korrupcii, utverjdennyh Prezidentom RF 31.07.2008, a takje postanovleniem Koordinacionnogo
soveshaniya rukovoditelei pravoohranitelnyh organov Rossiyskoi Federacii ot 24.09.2008”, the document can be
found at http//www.genproc.gov.ru/files/0610093.doc.
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Amendments that were made to the Civil and Civibdedural codes in the part of
impossibility to restore theéimitation period and shortening the limitation periods play a
negative role in the process when a legitimate owde¢ends his/her property as far as raiders
can ensure that the limitation period is alreadgrdyefore the owner get a possibility to get into
a court. Therefore, a judge should have a rigine$tore a limitation period if reasonable excuses

are given by the party.

Corruption in the courts is probably the main reason why enaid) attacks are so
successful and it could be shown in the table givethe previous chapter. Nowadays court
system works in such a way that judges are apmbioyehe chairman of the court, thus, it's not
a problem to promote a “friendly” judge if a parsyin a good relationship with the chairman. In
order to ensure independency of judges, which ke stone in the just judicial system, a
recommendation will be to appoint judges througir@edure of making a draw (ballot), when
the cases will be distributed among the judgesaatyl and the party will know what judge is

going to consider the case right before the praoged

In this regard, may changes can be made into the sgstem of the Kyrgyz Republic and
these changes are necessary. More specific recodati@ms on improving the court system
should be given by experts in this field that aaeirig with raidering attack cases and with

problems of proving the legitimate position of owsa the court.
Self-defense

Even though the criminal code does not have suchrtitie as raidering, other articles
such as fraud, theft, giving a bribe, etc. can bedufor punishing raiders and blocking their
attacks. However, the criminal code as well as rottedes does not solve the problem of
preventing raidering attackand even if the owner knows that his company iaianof a raider,
he can do nothing applying to the state bodiesaagss his rights were not violated yet. In this
case, companies should think of defending theimass themselves.

Defense against raidering is very individual wowich requires individual approach,
which shouldn’t be announced because if the raidelerstands technology of defense, he will
change his methods. Defense against raidering ghoclude such activities as optimization of
founding documents; counter buy up of shares; eggoibtaining of information from tax and
other government bodies. For an illustration, sgmneventive and operational anti-raidering

measures are given below.

Preventive measures:
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As far as the best way for a raider to takeovensress is to find gaps and problems in the
company, in order to defend a company againstderait’s necessary to first of all, (1) adjust
in accordance with the law all the documents oentif the property rights for all the assets.
Also, It's a good idea to (2) conduct a legal exiperof the whole chain of property rights
transfer of this asset, especially if the compaoiytigis property by the means of privatization or
at the time when the legislation was changing. ti,eowords, on this stage it's important to
analyze “weak spots” and to restore needed docuwnénthis case the internal imperfections

will not play a role of aces in the raiders’ hands.
Operational measures:

If a company already knows that it will be a victohraidering and the attack has already

started, there are several operational measurbab8dn help to defend against raidering:

1 Organize operational interaction with judicial besliin order not to miss any claims with
motion on securing the claim. Of course accordmghtt. 142 of Kyrgyz Republic Civil
Procedural Code, the judge does not notify a defiendr other parties when he secures the
claim and attaches the property. Owners of the @mypwhich is in risk to be taken over,
should as minimum to control this situation in ardet to be had over the barrel because of
information on attachment of the property or prdaion to dispose it. This information can

be obtained in a court office.

2 If the company is a Joint Stock Company, anotheyr twadefend is to control movement of
shares in the register. The owner of the companycommit the register holder to inform
him about all operations, conducted with sharethisfJoint Stock Company. This is a paid
service, but its value is not comparable with Iedsecause of the information absence that

will allow you to react on unusual interest towastisires of the company.

3 It's also possible to call for a special generaktimg in order to fix some moments in the
Charter that will give a possibility for a raider take over the business. For instance, it's
possible to establish a different quorum in a dhalgers’ meeting for making decisions
related to changing of interested persons in thengamy or to property disposing. For
instance, in case of coming to a contract on disgosf property or when value of a deal is
50 percents or more of balance value, agreemerntvofthirds of general meeting of
shareholders is needed. Article 73 of the LawantJtock Companies prescribes that the

Charter can provide a norm that even if a transactalue is less than 50 percent of the

>3 http://www.bishelp.ru/red.php?rurl=www.businesspress.ru, Raiders are at the threshold: methods of fighting.
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balance value, the general meeting can be a bodywithmake a decision on it. Thus, such
provision can be included into the Charter in orttleminimize a chance of a raider to

dispose property easily.

4 It's also possible to execute a preliminary commation with executive bodies and to
notify them about a probably raidering attack taygathe company. In this case, raiders’

letters and claims concerning the company will ifatib a prepared ground.

5 Another method is to dispose main assets, whiclilely to be the main reason of raiders’
interest towards the company. However, in ordetaat, all the property rights for valuable

assets should be put into an official and legapsha

6 The company also can burden the property by sontigatibns, for instance, by pledge.
However, in order to do it, there should be weltabBshed relationship between the

company and the creditor.

7 The last resort, the company can initiate liquolatof itself. In accordance with Art. 18 of
the law on Joint Stock Company, property that fs adter settle with creditors, shall be
distributed among shareholders. If the raider isanoreditor yet and has a small amount of
shares, this method can be a good option. It'sas/that this way is not that attractive, but

it might be the last chance to defend and saveribygerty rights to the assets.

8 Another way is to start attacking the raider conypasing the same methods. It might not
solve the problem, but it will help to withstandetpressure and get more time for solving

the problem.

Finally, we can conclude that knowing raidering Imoels a company can adopt such policy
and anti-raidering mechanisms to the corporate m@avee that a chance for raiders to take over

the company will be minimal.
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Conclusion

During recent years the word “raidering” becamerdal part of the business dictionary
and is used without any additional explanationswvelger, explanations are absolutely needed
because not all people understand the real nofidtnisopphenomenon and confuse it with other
relative terms. Studying of raidering is necesseny because it's important to understand what
this phenomenon actually mean in practice and whexpect in the future: whether this notion

will disappear or not and what to do in order téedd property rights against raiders.

In accordance with objectives of the thesis, tlsea@ech was conducted for answering the
following main question: What are the legal probdamth defense methods against raidering in

Kyrgyzstan? The research question was further dividto three sub issues:
* To identify common raidering schemes used in Kysiigu
* To identify common defense methods against raigarsed in the Kyrgyz Republic

* To identify legal problems with the defense methagainst raidering and to find out
why the defense methods do not function efficiently

During working on the thesis anti-raidering amendtado a list of normative legal acts
was analyzed; also, several previously done reBeammonducted in the Russian Federation,
Ukraine, and the United States were studied; antesexperts in the field were interviewed.
Based on this methodology the conducted reseatpedéhe author to make the following

conclusions:

1. Raidering and hostile takeovers are different msiovhereas in hostile takeovers legal
methods are used, and in raidering illegal methads used, which is a distinguishing

characteristic of raidering in the CIS countriesaar

2. All raidering schemes involve a role of a stateyo@zburt, law-enforcement body or other
executive agencies), without support of which, editg in the Kyrgyz Republic would be

impossible;
3. In the Kyrgyz Republic three methods of raidering ased:
* Legislation amending;
« Claims to the court, law-enforcement bodies, ameostate agencies;

+ Self defense.
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4. Each of these methods has advantages and disageantRegarding theegislation
amending that took place in 2009 and changed a big lidawf, including the Civil code,
Civil Procedural code, Law of the Kyrgyz Republio 8ankruptcy, Law of the Kyrgyz
Republic on Joint Stock companies, etc., some @fctianges played a positive role in the
process of eliminating loopholes that raiders ufmdproperty takeover. However, the
majority of them created new ways that raiders @¢ade for raidering activities; and some
of the amendments worsened the position of a tegt® owner and improved a situation of
a raider. Therefore, we can conclude that even gimowe should seek to a perfect
legislation, there is no need to change the lawmifsogntly in order to defend against
raidering as far as the current legislation ofKlyegyz Republic has enough mechanisms to
counter the illegal takeover of property.

Despite the full range of methods of defense filbegal takeover of property, raidering
still has place in our society because of incoatiom of state law enforcement and judicial
bodies, corruption in this system, i.e. corruptinéerest of state agents in raidering attacks.
Therefore, it's necessary to conduct educationtdraitering activities among law-enforcement

agents and to reform the judicial system, to enthakjudges are independent in practice.

The most effective method of defense against raidser self-defense, i.e. applying
measures, which are unrepugnant to the law, arichthke the process of illegal takeover more
difficult. Through studying of typical mechanismgraidering it's possible to adopt defensive

mechanisms into the company in advance.

Hence in order to promote the situation with saisifiess doing in the Kyrgyz Republic
and attracting of investments it's necessary toraw@ the mechanisms of property rights
defense that already exist in the country and ®uenguarantees for normal entrepreneurial
activities. Together with that businessmen shouftprove corporate governance in their

companies and internal mechanisms of defending pineperty rights.
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