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Abstract

Since there are so many conflicts happening inwtbdd nowadays and International
Humanitarian Law (IHL) develops every day, it igywessential that all the conflicts are studied
carefully and the wrongful acts are punished, oteast revealed. Russian-Georgian conflict
2008 is a relevantly new conflict which will be ary essential precedent for deciding on future
cases.

It might be impossible to prevent use of forcelkhtremwever it is possible to make States
think how to justify their actions in case if itaddes to use force no matter what. So, the main
aspects on which this paper will concentrate aegjuitifications of the conflict. Present paper
will give the qualification to the use of force apmbvide with the legal analysis of the Russian
Federation’s use of force against and on the oeyrinf Georgia.

The present paper also seeks to draw general ooty and provide with

recommendations about the exceptions of the utmad with regard to modern armed conflicts.
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The conflict which occurred between Russia and @aocin 2008 was chosen for the
present paper because in future this case willrbenpgortant precedent and some of the rules
that will be taken from the case may as well becpare of customary law. Therefore the legal
analysis of issues such as use of force arising the case Russia vs. Georgia should be studied
carefully from many perspectives, different sidexl alifferent people, not only from the
Georgian or Russian sides, or other benefitinggxart

The conflict is relatively new and had not beerdi&d a lot yet. Half a year ago we could
say that there was almost no information on thdlicbmt all, or to be more exact no objective
information, since all that one could find was erthinformation provided from the Russian or
from the Georgian sources. Therefore it was imfssio even understand what actually
happened and who did what, since even the facte wetten differently and each country was
trying to justify itself, their actions. Howeverofn September of 2009 the Report of European
Union has been issued, which for today may be @¢dle most objective source where one can
find very detailed and pretty objective information the Russian-Georgian conflict of August,
2008. However one thing that should be noticech& this document does not have any legal
force, it is just an objective report of a spegiappointed mission.

But even having such a detailed report, reportsnfrather organizations and many
articles on the present conflict (most of which atéjective), still each conflict should be
studied for many years and the more objective wpdaple can find about it, the more may be
understood from the conflict, the more mistaked@bave been prevented in future.

The following research methods will be used in thégper: first of all analysis will be
provided for the use of force of Russian Federatamd further the analysis will be as well
provided for the possible justifications or excep. Comparisons will be as well provided to
contrast the present conflict with the other camdli Comparisons are a very essential part of the
paper because precedents also form a part of casgdaw, therefore even when the exceptions
are not codified, they are still exceptions thatehbeen practiced over years in accordance with
certain criteria of past cases.

Various sources are going to be used for the pdpey will include reports of different
organizations, such as International Committeehef Red Cross, United Nations, European
Union and others; works of scholars consideringciin&lict of Russia vs. Georgia; news articles



and different other articles, most of which aretfyreubjective; official legal documents, such as
treaties, conventions, bilateral agreements, patsoc

However there are certain problems in writing tegal analysis of the use of force by
Russian Federation. First of all, as it was memitibhefore, it was pretty difficult to choose the
source from which to take the facts of the casgesin different sources the facts contradicted
each other. Even though a pretty objective documastused to get the basic information from,
still no one knows how objective it is, and eveth# Mission itself was trying to be objective, it
is not known how truthful the information that théyund out from the primary sources was.
Another problem, and not only of this paper, | wbuhther say that it is a problem of
international law — purported justifications arat iodified in any legal documents. They had
their existence from the state practice over yeaosit is pretty difficult as well to find the righ
criteria that should be satisfied in order to prawedisprove a certain justification, since
sometimes criteria differ, so it is necessary totlgmugh many cases-precedents in order to
choose the right ones.

The present paper will provide for legal analysistloe use of force by Russian
Federation against Georgia. Content will be théovahg: the brief facts will be provided for a
reader to get more knowledge and details aboutdhdict and the qualification to the use of
force will be given. Then the paper will look segiaty at each of the exceptions (justifications)
that exist in International Humanitarian Law in erdo come to a certain conclusion on whether
such actions of Russia may be justified or not. dReoendations will be given at the end

concerning the exceptions in present conflict andHL in general.



First of all it should be noticed that there areatgective facts on the present case. As |
studied different relevant documents | found thatfacts from Russian side differ from those of
Georgian, and vice versa. So, the present papkebevbased on the facts taken from the Brussels
Report, 2009 — which is the work of the Europeanodnstates that have established an
independent international fact-finding mission ba tonflict in Georgia.

On December, 2 2008 the Council of the EuropeamtJhas established an Independent
International Fact-Finding Mission on the ConflictGeorgia. The Mission was strictly limited
to establishing facts. The members of the Missimed all the available resources for
investigation of the conflict, some sources werevigled to them from such neutral
organizations as OSCE, the Council of Europe aadrtternational Committee of the Red Cross
(ICRC), NATO. Also members of the mission had andeato travel to Thilisi, Moscow,
Tskhinvali and Sukhumi as well as they have visgadh important places as Roki Tunnel, the
Akhalgori region and the Kodori Valley. Many resgamethods were used by the Mission, for
instance different meetings with political leadergliplomats, personal talks and interviews with
the witnesses of the events and even the victims.

Facts: On the night of 7 to 8 August 2008, a sustainedr@an artillery attack struck the
town of Tskhinvali. Other movements of the Georgaamed forces targeting Tskhinvali and the
surrounding areas were under way, and soon thérfgginvolved Russian, South Ossetian and
Abkhaz military units and armed elements. It did take long, however, before the Georgian
advance into South Ossetia was stopped. In a acemmaeement, Russian armed forces, covered
by air strikes and by elements of its Black Seatflpenetrated deep into Georgia, cutting across
the country’s main east-west road, reaching the pbiPoti and stopping short of Georgia’s
capital city, Thilisi. The confrontation develop@&ito a combined inter-state and intra-state
conflict, opposing Georgian and Russian forcesrat level of confrontation as well as South
Ossetians together with Abkhaz fighters and ther@ans at another. Such a combination of
conflicts going on at different levels is partialja prone to violations of International
Humanitarian Law and Human Rights Law. This is ealevhat happened, and many of these
instances were due to the action of irregular argredps on the South Ossetian side that would
not or could not be adequately controlled by regRlassian armed forces. Then another theatre
of hostility opened on the western flank, where Adik forces supported by Russian forces took

the upper Kodori Valley, meeting with little Geaagi resistance. After five days of fighting, a



ceasefire agreement was negotiated on 12 Augus3 Pe@wveen Russian President Dmitry
Medvedev, Georgian President Mikheil Saakashvitl &rench President Nicolas Sarkozy, the
latter acting on behalf of the European Union. Amplementation agreement followed on 8
September 2008, again largely due to the persistéintts of the French President. This
successful political action stood in contrast te tlailure of the international community,
including the UN Security Council, to act swiftiyé resolutely enough in order to control the
ever-mounting tensions prior the outbreak of armeuflict.® These are the general facts of the
conflict in order to draw a picture of what has paped, but also it is necessary to consider the
more detailed facts on the use of force from bathss

Use of force by Georgia against Tskhinvali, South €ketia: “the Georgian armed
forces started an armed offensive in South Ossetithe basis of President Saakashvili’s order
given on 7 August 2008. It is uncontested that difiensive was directed — at least among other
aims — against South Ossetian militia. Finallysialso uncontested that as a result of this attack
both civilians and South Ossetian militiamen diadd that a considerable number of buildings
were destroyed in Tskhinvali and in the surroundiitigges.”

Use of force by Russian Federation against Georgid&Russia was involved in the
conflict in several ways. First, Russian peacekeepfo were stationed in South Ossetia on the
basis of the Sochi Agreement were involved in tighting in Tskhinvali. Second, Russian
regular troops were fighting in South Ossetia, Aok and deeper in Georgian territory. Third,
North Caucasian irregulars took part in the fightiRinally, Russia supported Abkhaz and South
Ossetian forces in many ways, especially by trginiarming, equipping, financing and
supporting thent.

Legal qualification of the use of force:Use of force by Russia against Georgia violates
Article 2(4) of the United Nations Charter whiclads as follows:

“All Members shall refrain in their internationaletations from the threat or use of force against
the territorial integrity or political independencef any state, or in any other manner
inconsistent with the purposes of the United Nation

! Brussels Report, Independent International Faudifg Mission on the Conflict in Georgia, Septemd@d9.
?ttp://www.ceiiq.ch/Report.hthccessed 27/10/2009

Ibid
® Ibid




Russian Federation is in violatiortlté principle of non-use of force. However in some
cases the use of force may be justified. As KenRetth, an executive director of Human Rights
Watch has stated “We are different from a pactigfanization, which might oppose going to
war in any circumstance. We believe that theretiates when war is necessary. Particularly if
you are facing genocide or comparable mass slayghtre is a duty to go to war to stop that.
At Human Rights Watch we have advocated militatgrnvention to stop such slaughter in a
number of cases, perhaps most prominently theafaB&anda, to try to stop the genocide of 10
years ago. More successful was our advocacy of hitangn intervention in the case of Bosnia,
again to try to stop the genocide that reachediitsax in the massacre of 7,000 Bosnian men at
Srebrenica. So there are times when we have inchdksdi on the international community to act
militarily to try to save lives*

There are two types of justificatiorexisting exceptions and purported exceptions.

Existing exceptions include collective authorizatigelf-defense and consent; and the purported
exceptions include humanitarian intervention, prte of nationals and protection of peace-

keepers.Now each one of the above mentioned justificatihmsuld be analyzed separately.

Whether the use of force by Russian Federation maye justified under Collective
Authorization (Chapter VIl of the UN Charter)?

Collective authorization is an exception codified Chapter VII of the UN Charter.
Collective authorization gives the power to Segqudbuncil to intervene in the internal affairs of
a particular state if there exists a threat torimgdonal peace and security, since the main
purpose of UN is to maintain international peace security.

Military action should definitely be thaltimum remediunior the Security Council and
force may be used only if all other attempts tméppeace and security are exhausted. And only
in cases when there are no alternative ways, omwdueh alternative ways would not be
effective, may the Security Council “take such @ctby air, sea or land forces as may be

necessary to maintain or restore international @emwd security. Such action may include

*“The War in Iraq; justified as humanitarian intention?” Kenneth Roth , Kroc Institute Occasionapér
#25:0P: 1http://www.ciaonet.org/wps/rok01/rok01.pdAccessed 02/11/2009

® “Use of force issues arising out of the Russiasefation invasion of Georgia in August 2008”.
http://www.report.smr.gov.ge/PDF/english.psfcessed 27/10/2009
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demonstrations, blockade, and other operationsihys@a, or land forces of Members of the
United Nations™

The instances of the Security Council actions waéten under Chapter VII Resolutions
include: UN intervention in Haiti, Somalia, Kosov@pte d’lvoire, Afghanistan, Sierra Leone
and many other ones. The following are some ofetleeamples in more detail.

When there was chaos in Haiti because of govertahehanges, Haiti was placed under
the temporary supervision of the United Nationse THS was ready to send their marines to
Haiti, and also such countries as France, Brazll@anada were preparing to dispatch troops to
the Caribbean nation. The Resolution allowing terwene was based on Chapter VII of the UN
Charter, since the Security Council found that éhexisted a threat to international peace and
security’

Another case of UN intervention was the case asdo. United Nations has deployed
two international operations: the civilian Unitecatidns Interim Administration Mission in
Kosovo (UNMIK) and the military NATO led Kosovo ke (KFOR) authorized by the Security
Council Resolution 1244, which was again based baptr VI, however negotiated entirely
outside the Council’. The operations have in pattieved the goals, for example ended the
cycle of violence, helped to return to refugees asthblished a structure for the transfer of
administrative responsibilities to local authostfe

The third example is Cote d’lvoire case. Varioudemal actors were involved in
peacemaking and peacekeeping process at the tirtlge afivil war in Cote d’lvoire, one of
which was the United Nations Operation (UNOCI)wHs established in 2004 by the Security
Council in accordance with Resolution under Chaptidr “UNOCI is still on the ground in
2009. Since the signing of the Quagadougou PeaceefAtent, the Council’s resolutions, yet
under Chapter VII, limited UNOCI's role to providjrpassive support to the implementation of
the agreement depending of the goodwill of theidez, the prime minister and to some extent

the facilitator, the president of neighboring BmkiFaso™

5 Charter of the United Nations, Article 4&tp://www.un.org/en/documents/chart&dcessed 20/10/2009

" Radio Nederland Wereldomroep: “UN intervenes iitiHay Security and Defense editor Hans de Vrilarch 1,
2004.http://static.rnw.nl/migratie/www.radionetherlandécurrentaffairs/region/southamerica/hai040301lhtm
redirectedAccessed 07/03/2010

8 Security Council Resolutions under Chapter Yittp://www.fride.org/uploads/Capl_Excecutive_Sunyraf.
Accessed 22/03/2010

° Ibid




Making a conclusion from all these instances ctille authorization is basically the
intervention of the UN Security Council wheneverded to maintain or restore peace and
security. The authorization, if it can be saidisdhe UN SC resolution establishing some special
operation for a certain country and allowing itscis to intervene. In case of Russian Georgian
conflict no resolution for intervening was passigrefore there was no authorization, allowing
Russian Federation to use force.

The exception of collective authorization is not s&sfied and is not applicable in the

case.

Whether the use of force by Russian Federation cadilbe justified under Article 51
of the United Nations Charter which allows use ofdrce in cases of self-defense?

The right of self-defense is incorporated in Agi@l of the United Nations Charter. It
reads as follows:

“Nothing in the present Charter shall impair thehigrent right of individual or collective
self-defense if an armed attack occurs against embég of the United Nations, until the Security
Council has taken measures necessary to mainteemiational peace and security.”

Under Article 51, the triggering condition for tegercise of self-defense is the existence
of an armed attack'Self-defense is justified only when the necesdady action is “instant,
overwhelming, and leaving no choice of means, amanoment for deliberation:® A modern
version of thisapproach is found in Oppenheim’s International tahe following criteria was
also extracted from the case law:

(@) An armed attack should be launched, or immediatiefgatened, against a state’s

territory or forces (actual or imminent threat ander);

(b) There is an urgent necessity for defensive actyainst that attack;

(c) There is no practicable alternative to action ilfrdefense, and in particular another

state or other authority which has the legal poweistop or prevent the infringement

does not, or cannot, use them to that effect (fascthe last resort);

19«The United Nations Charter and the Use of Fogairsst Iraq” John Burroughs, Andrew Lichterman, Miel
Ratner, Jules Lobel. October 2, 2002 - Letter fidamiel Webster, Secretary of State, to Lord AshdnyrAugust 6,
1842, reprinted in 2 John Bassett Moore, A Digéshiernational Law 409, 412 (1906).
?}tp://lcnp.orq/qIobal/iraqstatementS.htm:cessed 07/03/2010

Ibid
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(d) The action taken by way of self-defense is limitedwhat is necessary to stop or
prevent the infringement (proportionalit$))

The aforementioned criteria should be as well @piior the case of Russia-Georgia.

(a)Actual or imminent threat or danger — in the present case there were both actual
threat to use force and the actual use of fortas ‘thot contested that the Georgian armed forces
started an armed offensive in South Ossetia orbdises of President Saakashvili’'s order given
on 7 August 2008 at 23.33t is also uncontested that this offensive wasaté@ — at least
among other aims — against South Ossetian miitrally, it is also uncontested that as a result
of this attack both civilians and South Ossetiahtiaanen died, and that a considerable number
of buildings were destroyed in Tskhinvali and ie $urrounding villages:® In accordance with
its own data, the South Ossetia has lost 365 SOg#etian residents who were killed in the
fighting between 7 and 12 August 2008, but it i€laar how many civilians and servicemen
were among them. Taking into account all of theestabove it is evident that there was an
actual danger, i.e. use of force from the side ebi@ia against South Ossetia. So the first point
is satisfied — there was an actual danger in SOg8etia, Georgia.

Actual or imminent threat or danger — satisfied.

(b)The necessityis the situation where there is no alternative wagstablish peace and
security, i.e. when the use of force is unavoidaliteits broader sense, necessary means
something that is essential and import4ni#vas it unavoidable to use force from the side of
Russian Federation? The answer to that questioro#t likely — yes. If Russia would not have
interfered on time, then there would have been marems among the Russian peacekeepers
and the civilian population of South Ossetia. Saaonclusion may be made, because Georgian
forces still continued to attack Tskhinvali city iBouth Ossetia at the time of Russian
intervention. However when Russian Federation hesvened using force - while saving lives
of many people it has left victims as well.

Maybe it would not be the best example here, bwbuld bring the case of Rwandan

genocide just to emphasize the importance of someevientions. In case of Rwanda no country

12«The United Nations Charter and the Use of Fogairsst Iraq” John Burroughs, Andrew Lichterman, Miel
Ratner, Jules Lobel. October 2, 20B2p://Icnp.org/global/iragstatement3.httccessed 07/03/2010

13 Brussels Report, Independent International Faudifg Mission on the Conflict in Georgia, Septemd@d9.
http://www.ceiig.ch/Report.htmlAccessed 27/10/2009
14 H

Ibid
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and not even Security Council have interfered fritn@ beginning. Rwanda has lost over an

estimated 800.000 to 1 million Tutsis and some matdeHutus who were slaughtered in the

Rwandan genocid€. Had the Security Council taken some actions o tion had some other

State interfered as Humanitarian intervention —yrarthose losses could have been prevented.
So, the criterion of necessity is satisfied.

(c)Force as the last resort no doubt that this is one of the factors thatristty hard to
define, since to one’s mind it would be the lasorg while to someone else it would seem that
some other peaceful ways were possible to prevergsbore peace. The recent case of NATO
intervention in Kosovo has proved that States ofisagree on what is to be counted as the last
resort. Russian Federation has never agreed otawfalness of Kosovo intervention, while
many other countries expressed their support thaefwas the last resort in the situation.

However for deciding such a factor this paper Wwiihg, analyze and compare several
cases and at the end draw the conclusions on whietlsguation of Russia-Georgia the use of
force was the last resort to protect Russian nalipmpeace-keepers and other population of
South Ossetia.

According to Ken Roth in his article, where he drte analyze whether invasion in Iraq
was humanitarian intervention, he also clashes wiith a factor as “last resort”. The author
states that in case of Iraq “There was no guarahtgeprosecution would have worked, and one
might have justified skipping it had large-scalauglhter been underway. But in the face of the
Iragi government’'s more routine abuses, this aditva to military action should have been
tried.”*® What the author tried to say here is that in tregslaughter was not actual or imminent,
it was rather routine and therefore force was hetlast resort.

According to his article there were alternative way fight against Saddam Hussein’s
tyranny. Ken Roth suggests that first of all theheuld have been an indictment for arrest, and
only then in case of disobedience should there Hasen invasion for arrest, trial and
punishment. “A mere piece of paper will not stopssialaughter. But as a long-term approach to
Irag, justice held some promise. The experiencedooher Yugoslav President Slobodan
Milosevic and former Liberian President Charles|daguggest that an international indictment

profoundly discredits even a ruthless, dictatodedder. That enormous stigma tends to

>Rwanda: how the genocide happened”. BBC nehitg://news.bbc.co.uk/2/hi/1288230.stAccessed 22/11/2009
% “War in Iraq: Not a Humanitarian Intervention”. K&oth, Human Rights Watch. January,2004.
http://www.hrw.org/wr2k4/3.htniAccessed 20/03/2010

12



undermine support for the leader, both at home a@mwad, often in unexpected ways. By
allowing Saddam Hussein to rule without the stigmhan indictment for genocide and crimes
against humanity, the international community nevied a step that might have contributed to
his removal and a parallel reduction in governnanises*” Making conclusion out of the case
of Iraq — no, use of force was not the last resmifight with Saddam’s regime and to restore
peace in the country.

In the conflict of Israel and Hezbollah, Israel hased force against the country of
Lebanon, justifying their actions as self-defer@a.July,12 2006, a dispute between the Israeli
army and the armed group of Hezbollah has develaptd a large-scale armed conflict.
Aftermath — hundreds of civilians dead. Accordingdrael, “the casus belli was a cross-border
attack by Hezbollah which led to the capture of tismaeli soldiers and the deaths of eight
others. Israel responded to Hezbollah ‘provocatioy’threatening to “turn back the clock in
Lebanon by twenty years”, as Israel’'s Chief of Sdn Halutz put it, to the dark days of the
civil war, when Israel is alleged to have killed@@O civilians. In a fortnight, Israeli missilesdan
shells caused the deaths of approximately 400 peopbstly civilians, many of them children,
and displaced 700.000. The Israeli Air Force — Wtaccording to British Middle East Minister
Kim Howells has up to 600 jets flying over Lebarairany time, dropping incendiary devices —
has caused massive infrastructural damage to Leb&Nuwihing has been spared: ports, bridges,
motorways, power stations, whole neighborhoods,ques, churches, the airport, a lighthouse,
hospitals and people fleeing in their car’s.”

However, the author of the article suggests thatue of force is only one option out of
many other possible how Israel could respond tootsm. Israel could have responded by
sending its special forces to get two Hezbollahrijas as bargaining chips, police action could
have been taken, or negotiating process could tak@ace over the release of prisoners.
According to the author: “Ideally, Israel shouldvhaasked the Lebanese government to take
steps in its own territory to free the captureddmyk before resorting to the use of force, which
should always be a measure of last resort. If tlgahese government then failed to act, Israel

would be justified in taking proportionate measuegee its soldiers*®

17 (i
Ibid
18 «|srael, Hezbollah, and the use and abuse ofdefiinse in international law” Arab Media Watch.
http://www.arabmediawatch.com/amw/Default.aspx?aBP4Accessed on 20/03/2010
19 H
Ibid
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How was the situation escalating in case of Russiafe any other attempts made before
using force in order to restore and bring pead@dorgia, if such attempts could be made at all?

“Replying to a question about the Russian Presislergsertion that efforts to end the
conflict peacefully had been opposed at the Unidions, Mr. Churkin said he would not
conjecture about the reasons, but in the Securdyn€il, for weeks before the Georgian
aggression, the Russian delegation had tried td& wot a presidential statement calling for the
signing of a legally binding agreement between Geoand Abkhazia and Georgia and South
Ossetia on the non-use of force. However, “ourterascolleagues” in those negotiations had
constantly tried to attach other issues. For exentpey had tried to emphasize the return of
refugees. While valid, that was not a priorityuss Now, developments showed that the

Russian side was right in having tried to do eveng possible to prevent the possible use of

force.”°

So, the attempt to sign an agreement on the nomiugarce was the only attempt of
Russian Federation and it was even before the lactundlict has begun. Concerning the after-
use of force — there were no attempts of negotiatar other peaceful means. But still the use of
force was the last resort and the last optionap #te aggression from the side of Georgia and
stop the mass killings and slaughters. If Russialévavait until the negotiations would come to
some conclusion — many more people would have ead. Again the case of Rwanda, already
mentioned above could be brought as one good exanvplere everyone failed to intervene and
stop the massacre.

The third criteria, use of force as the last resosatisfied.

(d)Proportionality - The doctrine of proportionality originated withe 1907 Hague
Conventions, which regulate the laws of war. Lat@portionality was codified in Article 49 of
the International Law Commission’s 1980 Draft Ak on State Responsibility. Also the
doctrine was incorporated into both Additional Boais to the Geneva Conventions. Also the
principle of proportionality is a very basic prip2 underlined in many cases and it became part
of customary international law.

2 press Conference by Russian Federation. UniteidméatDepartment of public information, New Yorkugust
26, 2008 http://www.reliefweb.int/rw/rwb.nsf/db900SID/MYAIHWA4T3?0penDocumericcessed 03/14/2010
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The Hague Regulations adopted the principle op@rionality as the basic rule of
principle of distinction that forbids the directtatks against non-military targétsAlso the
principle was incorporated as prohibiting employtagnms, projectiles, or material calculated to
cause unnecessary sufferiffg"

Article 51(5) of the Additional Protocol | also ewodies the principle of proportionality.
It reads as follows: “Among others, the followingpés of attacks are to be considered as
indiscriminate:

* An attack by bombardment by any methods or meanshatheats as a single military
objective a number of clearly separated and distimtitary objectives located in a city,
town, village or other area containing a similan@entration of civilians or civilian
objects, and

* An attack which may be expected to cause incidelosd of civilian life, injury to
civilians, damage to civilian objects, or a combima thereof, which would be excessive
in relation to the concrete and direct military adiage anticipated®
In the present case “the aim of the reaction ofsRusFederation must only be to halt an

attack, and to eliminate the threat, but it must go further than that. The requirement of
proportionality thus very importantly functions adarrier against retaliatory or punitive actions
that are meant to be a sanction or to teach thekatt a “lesson®

Applying proportionality to the Russian-Georgiarsea“Russian forces engaged in the
armed conflict, including ground and air forcesvasl as the Black Sea Fleet, also attacking
targets on Georgian territory outside South Ossétighe morning of 8 August, Russian air

forces reportedly started their attacks in cen@abrgia (Variani, Gori), gradually extending

211907 Hague Regulations, Article 25.
http://www.icrc.org/ihl.nsf/385ec082b509e76c41258033e636d/1d1726425f6955aec125641e0038lHd6essed
27/10/2009

221907 Hague Regulations, Article 23.
http://www.icrc.org/ihl.nsf/385ec082b509e76c41258733e636d/1d1726425f6955aec125641e0038Fd6essed
27/10/2009

Z «proportionality in the Modern Law of War: An Urfemceable Norm, or the Answer to our Dilimma?” Aiméd
Cohen. Perspectives Paper # 20, August 15, 2008//www.biu.ac.il/SOC/besal/perspectives20.péEcessed:
07/03/2010

% Brussels Report, Independent International Faudifg Mission on the Conflict in Georgia, Septemb@09.
http://www.ceiig.ch/Report.htmlAccessed 27/10/2009
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them to other parts of Georgia including the Semaikiary base (9 August), military targets in
the port of Poti and the capital of Thilisi. Sonieilian targets were also damaged”.

Although there are always civilian casualties inrsaonflicts, | would say that the use of
force of Russia was not proportionate, becauseveas described above, Georgia has used force
against the South Ossetia, and that is the plaarewlif for self-defense, the Russian troops
should have been. However, they went further, mdy @0 Abkhazia, where, according to
Russian side another attack from Georgia couldxpeeted, but also they reached the capital of
Georgia, Thilisi. There were neither Russian citzenor Russian peacekeepers in Thilisi,
therefore | believe that there was no need to gbdhlep into Georgia.

Also, in accordance with Brussels Report data ftleans employed by Russia were not
in a reasonable relationship to the only permissitthjective®™, which was to eliminate the
threat for Russian nationals and peacekeepers.

Proportionality is NOT satisfied.

Russia has also submitted a report to the Sec@otyncil that it has used force against
Georgia in accordance with Article 51 of UN Chantigsht after it has conducted its military
operations in Georgia.

Even though Russian Federation was close to justifys use of force by self-defense, it
has failed to meet the principle of proportional@ther than that it has done everything else to
protect its own citizens and peacekeepers, whighyropinion is sometimes necessary in order
for other states not to discriminate the rightsnaforities.

Conclusion: The use of force by Russian Federatiomay not be justified under the

exception of Self-defense, Article 51 of UN Charter

Whether the use of force by Russian Federation jastified under the exception of
consent?

The use of force may be justified if the victimtstgives its consent for the intervention
or if the victim state itself invites for help. Hewer, in the case Russia-Georgia the following
guestion arises: which of the two governments: Giaaror South Ossetian may give its consent

or invite a third state? In accordance with ICJ ieakhgua (Merits) case, which states the

% |bid
% |bid
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following: “only the established and internatioyatecognized government can pronounce an
invitation with legal effec®” we can see that only the official government & dountry may
decide on such issues.

The established government in our case is Geogpaernment headed by the President
M. Saakashvili. The South Ossetia is internatignalhd officially considered to be part of
Georgia, therefore its government, even though peant, may not give consent to third parties’
interventions. Georgia never gave its consent fgrn intervention; therefore the exception is
not justified and is inapplicable.

There is also the Sochi Agreement of Principletted Resolution of the Georgian-
Ossetian Conflict, signed by three parties: Gegr§@uth Ossetia and Russian Federation. The
Agreement established the right of Russian peapeksdo be on the territory of Georgia for
peaceful purposes. So, even though the Sochi Agmeerof 1992 authorized Russian
peacekeepers, it never permitted Russia to use fonwhatever circumstances.

Conclusion: The use of force by Russian Federatiomay not be justified under the

exception of consent.

Whether the use of force by Russian Federation isugtified under humanitarian
intervention?

Humanitarian intervention is a purported justifioatthat has no support in treaty law,
for this reason it is necessary to see whetheetlgestate practice that supports humanitarian
intervention as such. So if we look at the histofyinterventions and violations of state’s
sovereignty, the following cases may be broughtmsxample: French intervention in Syria
1860; France’s Intervention in Central Africa 19%8tnam’s intervention in Cambodia 1978;
United States’ intervention in the Dominican RepaikB65; Indian intervention in East Pakistan
1971; United States’ intervention in Grenada 1938ited States’ intervention in Panama 1989;

NATOQO'’s intervention in Kosovo 1999. The first twauhanitarian interventions listed above

" Brussels Report, Independent International FaudiRy Mission on the Conflict in Georgia, Septemb@09.
http://www.ceiig.ch/Report.htmlAccessed 27/10/2009 - Initial sourcKs, Nicaragua(Merits) (above note 7),
para. 246. See in scholarship: Georg Ndtiegreifen auf Einladung: Zur volkerrechtlichen Zssigkeit des
Einsatzes fremder Truppen im internen Konflikt Bmladung der RegierungBerlin: Springer 1999), pp. 219 and
604-5;ibid., “Secession and Externaitervention”, in Marcelo Kohen (e@ecession — International Law
PerspectivegCambridge University Press 2006), 65-93.
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would be discussed in more detail to bring an exangd humanitarian interventions from
history.

France vs. Syria: From the sixteenth century Syria, an area whickv niocludes
Lebanon, Jordan, Israel, Syria, the West Bank aadaGwas an integral part of the Ottoman
Empire. It was inhabited mainly by Druze and Materpeoples. The Druze were Muslim, and
they have constituted the largest community ingdbeth of Mount Lebanon. But the constant
fights between the rival Druze leaders have led ynah their co-religionists to emigrate.
However by the nineteenth century the Maronite €ilams expanded south from their
strongholds in the north of Mount Lebanon and hawtean the Druze Muslims in numbers.

There started to be conflicts and tensions betwBemrze Muslims and Maronite
Christians, which have resulted in the disturbant@sor to the outbreak of fighting on 27 May,
both sides had conducted lengthy preparations Her impending hostilities. Amongst the
Maronites, there had been calls for the externonabf the Druzes. Despite their numerical
inferiority, the Druzes rapidly gained the asceryain the conflict. During some four weeks of
bloody fighting, 11.000 Christians were killed, \eha further 100.000 were made homelé&és.”

But the order was restored pretty quickly, in tregibning of July. “The disorders in
Syria led the ottoman Sultan to dispatch his Ferdignister, Fuad Pasha, to Syria, together with
a military force. Arriving in Beirut on 17 July, Bd Pasha reassured the Christians and
distributed funds amongst the homeless. Travelbiwgrland to Damascus the Foreign Minister
supervised the restitution of property to Chrissiaand the punishment of Muslims who had
been implicated in the riot$™

Due to this a conference took place in Paris omgghiby European States and after
signing a protocol a French forces under GeneraBeufort was dispatched. However, after
French authorities have found out that the peace ali@ady restored, they have occupied the
French troops with many other humanitarian tasksluding rebuilding the homes of Christian

villagers.

28 |stvan Pogany “Humanitarian Intervention in In@ional Law: French intervention in Syria re-exaeth The
International and Comparative Law Quarterly, Vd, Blo. 1 (Jan., 1986), pp. 182- 190. Published ®gmbridge
University Press on behalf of the British Institofdnternational and Comparative Law. Accessedd42010
995:16.http://Www.istor.orq/stable/759100

Ibid
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In his article Istvan Pogany analyzed the situatadnFrench intervention in Syria:
whether it was humanitarian intervention. For hmalgsis he gave the following criteria to
humanitarian intervention:

1. “The existence of a gross violation of human rigiutsl the inability of the local
government to take the necessary corrective measure

2. The use of armed force by a third party to protieetendangered persons.

3. Any use of force by a third party must be contrexyor without regard to, the
wishes of the local government, so as to amouftditbatorial interference” in its
internal affairs.”

The author came to a conclusion that there delniteere major violations of human
rights, however the disturbances were over andepeas already restored by the time French
forces intervened. So, the first criterion was Batisfied and the author did not go further
analyzing. He believed that it could not be callgnanitarian intervention. Moreover, he
noticed that France was always interested in S3e@omically, so as Pogany stated “it would

be naiive to view the object of French intervenisrwholly humanitarian®

Intervention in Rwanda: The case of Rwanda could have been a great exaaiple
humanitarian intervention, and it actually was haoitaian intervention, however the mission
was considered to be a failure by some states.

When it became evident that there was a genocid@wanda: Tutsi against Hutu, the
United Nations has established UNAMIR (United NasicAssistance Mission for Rwanda) on
October 5, 1993 by Security Council Resolution 812 mission was meant to help restore the
peace between the Hutu-dominated Rwandese govetrandnthe Tutsi-dominated rebel RPF
(Rwandan Patriotic Front). The Mission had beemstdd several times, and on June 20, 1994
France said that it was prepared to send theipsrdo Rwanda in order to stop large scale
slaughters and massacrés.

The SC Resolution 929 authorized France to cor@uadperation and control to improve
security and protect displaced persons, refugeebcailians at risk. Even though some states
believed that the intervention of France was natrianitarian” but rather it was conducted in

order to secure their own interests. But evenaihEe had their own interests partially, it stilEha

30 H

Ibid
31 past humanitarian interventiofstp://www.iciss.ca/pdf/Supplementary%20Volume,%26®n%20B.pdf
Accessed 20/11/2009
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intervened for humanitarian purposes as well, bezdtrance seems to have fulfilled all the
criteria needed for humanitarian interventfon.

There was a large scale slaughter — genocide ianBa Force was definitely used as a
last resort — because by the time of French intgime there had been many victims already.
The principle of proportionality was observed. Mworer France was authorized to use all
necessary means to achieve their objectives oégtiag civilians and refugees. Considering the
intention — of course France could have its owergdts as well, but it still did preserve or at
least tried to preserve peace in the region, hglfhia situation.

“While expressing its strong opposition, the RPHE diot seek a confrontation with
French forces, and on July 18 the RPF unilateddiglared a cease-fire, which effectively ended
the civil war. The presence of the French seemduht@ two results. It slowed the advance of
the RPF and thereby permitted the former governrfenes to escape, and it helped to avert a
massive outflow of refugees into Zaire, which maag predicted might rival the earlier flood of
almost 1 million to the camps in Gom&.”

Even Kofi Annan, in the situation of Kosovo, hakrmvledged that “the NATO action
was legitimate, and has gone so far as to sayathatv norm of intervention was now emerging
— for cases involving the violent repression of onities — that will and must take precedence
over the other concerns of the law of States. Hmysflagrant violation of humanitarian law, be
it crimes against humanity, violations of humanarlaw, violations of human rights or the
Geneva Conventions, or ethnic cleansing, may peogitegitimate basis for action on the part of
the international community because all these s$ave international consequences and go
well beyond the sacrosanct principle of the dordstisdiction of States®

Now if customary law supports humanitarian intetiean then what should be the
criteria for legitimate intervention? Here therai%ap” in international humanitarian law of not
having the certain criteria for humanitarian intrtion that need to be justified, since
humanitarian intervention itself has not yet beedifoed.

Different scholars and authors in their articlendprup almost the same criteria to

determine whether a certain action can be qualdgthumanitarian intervention. For this issue,

% |bid

% Ibid

34 “NATO intervention in Kosovo: Legal context” Albieregault. Canadian Military Journal. Spring 2000.
http://www.journal.forces.gc.ca/vol/nol/doc/63-663edf. Accessed 27/10/2009
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some of the articles were read and analyzed, fetamte:“Legitimating Humanitarian

"85 \where Nicholas J. Wheeler defines certain

Intervention: Principles and Procedure

principles or criteria for legitimate humanitariemervention. The principles include:
1. Just cause;

Last resort;

Good over harm;

Proportionality;

Right intention;

I T o

Reasonable prospect

For the “just cause” the author brings up the wasfisndian Ambassador Sen, who
referred to the level of suffering of people intid by the Pakistani Government on the Bengali
people, which he described as a “shock to the demse of mankind®® The principle of “last
resort” means that before a State may use forsbhatld run out of any other possibilities to
resolve the conflict.

However in the present article the author shows gieblem of the last resort. The
problem is who should decide whether force is #s¢ tesort? For that he brings up the case of
Kosovo, saying that Russia never agreed with NATI® whe use of force by NATO, since
Russia believed that more could have been doneth#enegotiations at Rambouillet to prevent
the use of force. States always argue and disagreéhat else could be done before use of force,
and whether something else could be done at aké?primciple of “good over harm” basically
states that “decision-makers must be reasonabisfiedt that the use of force will produce a
surplus of good over harmi”

The principle of “proportionality” means that thetervening states must ensure that
civilians are differentiated from combatants anel piotected against any casualties of war. Also
the principle of proportionality supposes that mbves would be saved by intervening than
would be lost if a particular state would not intme.

Further the principle of “right intention” meansathan intervening state must not act in

any self-interest, but only for the protection antérest of the suffering. And the last principle

% «|_egitimating Humanitarian Intervention: Princigland Procedure”, Nicholas J Wheeler, Melbournenisof
International Law, volume lhttp://www.austlii.edu.au/au/journals/MelbJIL/20R1/htm| Accessed 03.11.2009
36 H
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that the article provides for is “reasonable praspevhich supposes that “An intervention must
have a reasonable chance of ending the human ahtes

Another author in his article called “The war inadr justified as humanitarian
intervention?®® brings up his criteria, which are basically thensa In accordance with this
author the following should be taken into consitiera

1. whether there is a large-scale slaughter;

whether force is the last resort;
the motive of intervention;
whether international law is respected;

whether people in peril will be better off;

S T

whether there is multinational support for a ceriatervention

The dominant criterion is whether the situatiomsumto a large-scale slaughter, which
should be either ongoing or imminent. Usually, tespractice shows, interventions mostly
happen when there is either genocide or crimesiagaumanity going on in some state, in rare
cases other constant human rights violations itestavhich fail to protect its own citizens. For
example, there was an intervention by NATO into &as when there was ethnic cleansing
against Albanian Kosovars. Another intervention wasfkwanda in case of genocide. Or, for
instance, in Uganda — there was a humanitariamveéion from the side of Tanzania due to
constant gross violations on the territory of tberary.

The next criteria is whether force is the only viefy to help situation. Here the question
that needs to be asked is whether there are aaynatiive ways to stop the lawlessness and if
there are, those should be tried first before uincg.

The motive should explain whether there are angams except for humanitarian for a
state to intervene and help another state. In fasestate may have any self-interest then the
intervention may not be justified as humanitari@@esides that, there is no doubt that
international law should be respected and the d#ssiavhich always happen during hostilities,
should be minimized as much as can be.

One more criteria and, we can say, one more questi@ask when intervening is — will

people be better off? As the author stated in gep “If you are going to justify killing people,

38 H

Ibid
3%The War in Iraq: justified as humanitarian intemien?” Kenneth Roth , Kroc Institute Occasionap®a
#25:0P: 1http://www.ciaonet.org/wps/rok01/rok01.pdAccessed 02/11/2009
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one can only justify that by preventing a potehtifrger loss of life”*° And one more criteria

that the author highly encourages to be preserthasmultilateral support of humanitarian
intervention, meaning that if there exists a matéral body with moral authority, then it would
be good to ask for its advice as well. Accordinghte author “in the best of cases this would be
the UN Security Council, but in theory it could bther bodies as well. You can imagine the
Organization of American States speaking for L&tmerica or the African Union speaking for
Africa, etc.”!

Since there are no codified criteria for humarataintervention, it differs from author to
author and from organization to organization, hosvethe meaning and the sole purpose is the
same. For the present paper, after reading seadieles and going through cases, the following
criteria have been chosen to see whether the usecaf by Russian Federation may be justified
under humanitarian intervention:

» A large-scale slaughter (genocide or crimes agamshanity)
» Force as a last resort

* Intention

* Proportionality

Such criteria as “good over harm” or “will people lbetter off’ as in the articles
mentioned above were not considered separatelgubed believe that all those factors should
be reflected in proportionality.

A large-scale slaughter (genocide or crimes againsumanity): First of all it would be
reasonable to observe the casualties arising ous@fof force from the Georgian side against
South Ossetia. According to a Russian official @gei62 South Ossetian civilians were killed
and 255 wounded in the armed conflict of 7-12 Au@@98%* The Russian agency did not refer
to 224 South Ossetian non-civilian casualties. Rioesian press assessed that about 150 South

Ossetian military and paramilitary personnel (idohg volunteers from North Ossetia) were
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“2 Brussels Report, Independent International Faudifg Mission on the Conflict in Georgia, Septemb@99 —
initial source:http://lenta.ru/news/2009/08/07/losse&ccording to the Russian side, this number maygase. See
also:http://sledcomproc.ru/news/6967
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killed.”® The South Ossetian side presented a list of 366hSDssetian residents killed in the
fighting between 7 and 12 August 2008, but it iglaar how many civilians and servicemen
were among therff,

South Ossetia, as well as Russian Federation dlaamnthere was genocide of South
Ossetian population, many of whom were Russiametis. However, the Brussels Repofact
finding commission made it clear, that “the allegas of genocide in the context of the armed
conflict between Russia and Georgia and its aftdrrage not founded in law nor substantiated

by factual evidence*

Investigations by Human Rights Watch also cameptelusion that there
was no act of genocide, however there were manyedraman rights violatioris.

So can the use of force of Georgia against Soubetia be recognized as genocide?
Genocide, as defined in the Convention on the Ptewe and Punishment of the Crime of
Genocidé&® is “any of the following acts committed with inteto destroy, in whole or in part, a
national, ethnical, racial or religious group, asts

(a) Killing members of the group

(b) Causing serious bodily or mental harm to membethefjroup

(c) Deliberately inflicting on the group conditions tfe calculated to bring about its
physical destruction in whole or in part

(d) Imposing measures intended to prevent births witténgroup

(e) Forcibly transferring children of the group to ametgroup
The documentation provided by the side of RussiadeFation to the Fact Finding

Commission reported many cases of maltreatment kilfidg.*® So, 162 civilians of South

3 Brussels Report, Independent International Fauifg Mission on the Conflict in Georgia, Septemb@99 —
initial source: “Moscow Defense Brief” (Septemb@08, http://www.mdb.cast.ru/mdb/3-2008/item3/artidlel
4 Brussels Report, Independent International Faudifg Mission on the Conflict in Georgia, Septemb@d9 —
initial source:http://osetinfo.ru/spisok
> Brussels Report, Independent International Faudifg Mission on the Conflict in Georgia, Septemb@®9 -
?Gttp://www.ceiiq.ch/Report.hthccessed 27/10/2009

Ibid
*"“Up in flames. Humanitarian Law Violations and {ian Victims in the Conflict over South Ossetia23
January 2009, available fattp://www.hrw.org/reports/2009/01/22/flamesA@cessed: 20/11/2009
48 Convention on the Prevention and Punishment o€Citrae of Genocide, New York, 9 December 1948.

http://www.un.org/millennium/law/iv-1.htm

“9 Brussels Report, Independent International Faudifg Mission on the Conflict in Georgia, Septemb@09.
http://www.ceiig.ch/Report.htmlAccessed 27/10/2009
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Ossetia killed and 255 wounded; 224 non-civiliasuedties and about 150 South Ossetian
military and paramilitary personnel killed. Can Buwmbers be amounted to genocide and was
there really an intention to destroy in whole orpart, in the present case a national group, in
particular South Ossetians? In order to answer gueistions, this paper will provide for several
cases, which were admitted and amounted to be ocagesocide.

The most famous cases of genocide will be discusséus paper, which are: genocide
in Rwanda in 1994, Bosnia and Herzegovina vs. Sabd Montenegro in 1995-1999, Kosovo
in 1998-1999 and the comparisons will be broughtdntrast to the case of Russia vs. Georgia
of 2008.

The case of Rwanda was no doubt a genocide. ThecigiEnhappened on the basis of
ethnicity. Basically there were two similar ethties living in Rwanda: Tutsi and Hutu. Hutu
was slaughtering Tutsi, moreover the genocide wasichlly organized by the official
government of the President Habyarimana. “In thst fdays of killing in Kigali, assailants
sought out and murdered targeted individuals asd aent systematically from house to house
in certain neighborhoods, killing Tutsi and Hutupoped to Habyarimana. Administrative
officials, like the prefect of the city of Kigalgrdered local people to establish barriers to catch
Tutsi trying to flee and to organize search pattoldiscover those trying to hide.

By the middle of the first week of the genocidegamizers began implementing a
different strategy: driving Tutsi out of their hosn® government offices, churches, schools or
other public sites, where they would subsequerglynassacred in large-scale operations.

Towards the end of April, authorities declared mpaign of “pacification,” which meant
not an end to killing, but greater control ovelikd. By mid-May, the authorities ordered the
final phase, that of tracking down the last suniyviTutsi. They sought to exterminate both those
who had hidden successfully and those who had lspamed thus far—Ilike women and
children—or protected by their status in the comityifike priests and medical workers.”

As we can see from the facts — there was no ddabtin case of Rwanda there was an
intent to destroy in whole an ethnical group, bNirlg its members, by causing serious bodily
and mental harm to members of the group (rapindilation) etc. And if we look at the number

of the victims of that genocide, even though thenber may not always matter — it is 800.000 in
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accordance with the data of United Nations and IL@O in accordance with the Rwandan
Government?

Another genocide happened in case of Bosnia andzelgevina vs. Serbia and
Montenegro. People, or to be more exact Muslim [getf@d to destroy in part, and attempted to
destroy in whole a religious Christian group witlie territory of Bosnia and Herzegovina by
killing members of the group, causing deliberateliljpand mental harm to members of the
group.

In this situation it was pretty easy to recognize ¢ienocide, because public calls for the
execution of Serbs were made on the local radidheyofficials. Moreover, in its decision
International Court of Justice decided it was aogaie “because it has incited acts of genocide
by the ‘Islamic Declaration’, and in particular the position contained in it that ‘there can be no
peace or coexistence between “Islamic faith” anah®fslamic” social and political institutions’;
because it has incited acts of genocide byNbei Vox paper of the Muslim youth; because it
has incited acts of genocide by the papeaj od Bosneand in particular by the sentence in an
article published in it that ‘Each Muslim must nam8erb and take oath to kill hint*.

From the facts and comparisons with the other gdeedt is obvious that what happened
in Georgia cannot be called genocide. There waslear intention of killing South Ossetian
people: neither those holding Russian passportsheoones of different ethnic background (e.g.
South Ossetian people), since not only Ossetiagraghlves, but also some people of Georgian
nationality and Georgian ethnic background live&outh Ossetia as well. Moreover, in its use
of force Georgia has used indiscriminate weapomhsciwmeans that it would be very difficult to
destroy a particular grouB.Looking at the facts, it does not seem that theas an intention to
destroy a particular group. And as it was mentioirec¢tase of Serbia and Montenegro vs.
Belgium and stressed by ICJ, “a bombardment irfitsenot sufficient to prove the specific

intent” >3

*0 Genocide statisticstttp://www.democraticcentral.com/showDiary.do?didri 862 Accessed 20/11/2009

*L International Court of Justice Judgement “Bosmid Herzegovina vs. Serbia and Montenegro” Febri262007
%2 Brussels Report, Independent International Faudifg Mission on the Conflict in Georgia, Septemb@09.
http://www.ceiig.ch/Report.htmlAccessed 27/10/2009

3 Brussels Report, Independent International Faudifg Mission on the Conflict in Georgia, Septemb@09.
http://www.ceiig.ch/Report.htmlAccessed 27/10/2009. Initial source - Legalityse of Force (Serbia and
Montenegro v. Belgium), Request for the IndicatidiProvisional Measures, Order, 2 June 1999, pira.
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So the events happening on the night frdfta 8" August in South Ossetigannot be
called genocideas in accordance with its definition from the camien.

If there was no genocide in South Ossetia, it i necessary to see whether the use of
force by Georgian side against people of South ti2sseay be qualified as crimes against
humanity. As it was defined by the Internationaln@nal Court crimes against humanity are
considered any of the following acts when commitéesdpart of a widespread or systematic
attack directed against any civilian population:

(a) Murder

(b) Extermination

(c) Enslavement

(d) Deportation or forcible transfer of the population

(e) Imprisonment or other severe deprivation of physiherty in violation of

fundamental rules of international law

() Torture

(9) Rape, sexual slavery, enforced prostitution, foreezfjnancy, enforced sterilization,

or any other form of sexual violence of comparajkevity

(h) Persecution against any identifiable group or ctillgy on political, racial, national,

ethnic, cultural, religious, gender or other grosind

() Enforced disappearance of persons

() The crime of apartheid

(k) Other inhumane acts of a similar character intexalig causing great suffering, or

serious injury to body or to mental or physicallttea

What is different about the crimes against humaisitihat the attack should be directed
against civilian population, possibly of differemtionalities, from different social and financial
backgrounds et cetera. For instance, the Darfociégs in Sudan, including killings, rapes have

been defined by an expert from the UN Commissiomg@tiry more as crimes against humanity
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rather than genocide. The experts thought thatetleas no genocidal intent to destruct a
particular group as such. The victims were différgeople — villagers?

In her article Patricia Wald noticed that “For cesnagainst humanity the chapeau
requirement that the charged acts be part of adspcead or systematic attack on a civilian
population” has been on the whole liberally intetpd to qualify a wide variety of acts of
violence of different scopes that do not necessask to the level of an armed conflict for this
background predicate. For instance, the territoryvbich the attack is carried out need not be
very large in order for it to be “widespread”. Ineocase the attack took place over an area of 20
kilometers; in others, three municipalities, thprefectures or two communes sufficed. Even a
single prison camp qualified”

In case of Russia-Georgia there indeed was ankatiaccivilian population, but the
guestion that needs to be asked is whether thekattan civilian populations were widespread
and systematic, as mentioned above?

To define whether an attack is widespread the schlhe attack and the number of
targeted persons need to be consid&t&ystematic “refers to the organized nature oftts of
violence and the improbability of their random ateuce. Patterns of crimes, in the sense of
non-accidental repetition of similar criminal cortlon a regular basis are a common expression
of such systematic occurrenc®.”

From the case Russia — Georgia it may be impliatittite Georgian attack on Tskhinvali
was widespread and systematic — since it coverstdtegaitory and there was a great number of
targeted persons. According to a Russian officggnay, 162 South Ossetian civilians were
killed and 255 wounde® South Ossetia presented a list of 365 South @Gssegisidents killed

> william A. Schabas, “Genocide, Crimes against Huityaand Darfur: The Commission of Inquiry’s Finds on
Genocide” 27 CARDOZO L. REV. 1703.
http://www.cardozolawreview.com/content/274/SCHABRAEBSITE.pdfAccessed 07/03/2010
%5 “Genocide and Crimes against Humanity” Patriciaviald.
http://law.wustl.edu/WUGSLR/Issues/Volume6_3/wattf.Accessed 07/03/2010
%6 Kordic and CerkeAppeal Judgment, 17 Dec. 2004, para. 94.
gttp://www.icty.orq/x/cases/kordic cerkez/cis/es/diordic_cerkez_en.pdccessed 07/03/2010
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during the conflict® The attacks of Georgia on South Ossetia was gistersatic because it was
not just random in character, rather it was orgashiand ordered by the President of Georgia
Mihail Saakashuvili.

It is still unknown for what reasons Georgia hasduforce against its own population —
since it did not look like they really wanted tosttey the whole South Ossetian population — but
it may be implied that the force was used againsilian population, since it was an
indiscriminate attack, i.e. an attack without anggautionary measures.

The prohibition of directing attacks against cali populations is laid down in several
documents, including Protocol | Additional to Gea&vonventions (further Protocol 1), Protocol
Il Additional to Geneva Conventions (further Praibtl) and Protocol 11l Additional to Geneva
Conventions (further Protocol Ill). Moreover, whattacking all the precautionary measures
should have been taken by Georgia in order to asoithany losses of civilians. Article 57 of
Protocol | states that “those who plan or decidenugn attack shall:

* do everything feasible to verify that the objectite be attacked are neither civilians nor
civilian objects and are not subject to speciatgrtion but are military objectives ...;

» take all feasible precautions in the choice of nsemmd methods of attack with a view to
avoiding, and in any event to minimizing, inciddnkass or civilian life, injury to
civilians and damage to civilian objects;

» refrain from deciding to launch any attack whichyrba expected to cause incidental loss
of civilian life, injury to civilians, damage to\dlian objects, or a combination thereof,
which would be excessive in relation to the corerahd direct military advantage
anticipated
Point (b) of the same Article states that “an &ttsleall be cancelled or suspended if it

becomes apparent that the objective is not a myildae or is subject to special protection or that
the attack may be expected to cause incidentaldbswilian life, injury to civilians, damage to
civilian objects, or a combination thereof, whiclowld be excessive in relation to the concrete

and direct military advantage anticipated”.

%9 Brussels Report, Independent International FaudiRg Mission on the Conflict in Georgia, Septemb@®9.
Initial source http://osetinfo.ru/spisak
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When Georgia used force against its own regionootts Ossetia, it has directed some of
its forces against the civilian population. As istats already mentioned above showed there
were many losses of civilian population. The UnitBidtions Inter-agency Humanitarian
Assessment Mission to South Ossetia reported hieat tvere “multiple and credible accounts by
civilian victims of the widespread targeting of iians, both ethnic Ossetian and ethnic
Georgian, during the immediate armed confrontatod its aftermath”. The Mission as well
noted that the use of force caused the widesprispthdement of civilians in the capital of South
Ossetia and the close-situated villaffes.

The first criterion - “crimes against humanity”datisfied.

The second criterion for humanitarian interventionis that force can be used only as
a last resort i.e. if there are no alternative ways to profgmbple. Since the criterion “force as a
last resort” was already analyzed previobfsiywill not be repeated again. The conclusionhef t
use of force as a last resort in case of Russiagiewas that Russian Federation indeed had no
alternative ways to protect its nationals, peace&eeand people of South Ossetia, since every
minute there were new victims and the situation a®hed an urgent help.

Conclusion: the second criterion “force as afasort” is satisfied.

The third criterion for justification of humanitari an intervention is the intention. It
is, of course, difficult and sometimes almost inglole to find out the real intention of the
country protecting their nationals abroad. Butugtsee what actually Russia’s intentions could
be.

As Russia itself claims, the force was used solétly one purpose — to protect nationals
and their peacekeepers, who at that time were ertatitory of Georgia in accordance with
Sochi agreement from the Georgian aggression apcet@nt such armed attacks in future. “The
aim of that operation is to ensure that we profRassian citizens who are in that region, to
provide support to the Russian peacekeeping caming there should be a military attack
against them, and also to provide humanitariars&ssgie to the civilian population who are in

the zone of the conflict. With the aim of prevegtimcidents in the area patrolled by Russian

%0 Brussels Report, Independent International Faudifg Mission on the Conflict in Georgia, Septemb@09.
http://www.ceiig.ch/Report.htmAccessed 27/10/200%nitial source - United Nations Inter-agency Humtarian
Assessment Mission to South Ossetia, para. 5.7.

1 “Force as a last resort” was previously analyze8élf-defense exception — Chapter II, Paragraphm.
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ships, we have established a security zone. Thetsena do not seek to establish a maritime
blockade of Georgia®®

As the Russian side states they never attacked ¢oghan population or any civilian
facilities during their conduct of hostilities. “Wiearned Mr. Saakashvili a number of times that
any attempt to resort to a forceful solution woufekvitably undermine the process of
negotiations and lead to Russia’s recognition okifdzia’s and South Ossetia’s independence.
He was aware of what was at stake as well as #ks rhvolved. However, the Saakashvili
regime favoured the aggressive bloodthirsty apgroadich from the very outset was doomed
to fail. The Georgian Government bears the fulhbif responsibility for what happenetf”

While Russian Federation contends that the onlpgse of it to interfere and use force
against Georgia was protection of peacekeepershendnationals, another question arises: how
come so many Russian citizens live on the territdrgouth Ossetia? How and why did they all
get passports of Russian Federation?

Many various sources show ththe overwhelming majority of the residents of South
Ossetia have acquired Russian nationality throwghbralizatior®* Georgia considers the policy
as “a significant component of Russia’s creepingexation of the Tskhinvali Region/South
Ossetia and Abkhazia, GeorgiaTo the view of Georgia, the “Passportisation” pglis a
violation of the “principles of territorial intedsi and sovereignty of Georgia, noninterference in
internal affairs of sovereign states and the ppieciof resolving disputes through peaceful

means.®®

62 Statement of the Russian representative in therBg€ouncil debate of 10 August 2008 (UN Doc.
S/PV.5953), p. 9.

8 Brussels Report, Independent International Faudifg Mission on the Conflict in Georgia, Septemb@09.
http://www.ceiig.ch/Report.htmlAccessed 27/10/2009

% Brussels Report, Independent International Faudifg Mission on the Conflict in Georgia, Septemb@09.
Initial source — The sources mentioned in the aeatthe following: PC.DEL/52/03 of 24 January 2QG&orgian
statement to the Permanent Council of the OSCHEteglin Victor-lves Ghebali, “The OSCE Mission tedsgia
(1992-2004): The Failing art of Half-hearted MeastirHelsinki monitor2004, no. 3, 280-292, at 285. Also
Thomas Kunze, Krieg um Siidossetien, LanderberiehKdnrad Adenauer Stiftung vom 12 August 200&-at
(http://www.kas.de/proj/home/pub/83/1/ye@0608/dokument_id-14356/index.html); Igor ZevelRussia’'s Policy
Towards Compatriots in the Former Soviet Union,dfug Global Affairs No. 1, January-March 20084 at
According to thede factoDeputy Minister of Foreign Affairs of Abkhazia, Msikn Gvindzhia, roughly 80% of the
population hold dual Abkhaz-Russian citizenshiptésnent of 6 Sept. 2006). See Pal Kolsto/Helge kdald,
“Living with Nonrecognition: State- and Nation-Bdihg in South Caucasian Quasi-stat&siropa-Asia Studie80
(2008), 483-509, at 494. The authors note thdiisffigure is correct, it would necessarily inclusteme ethnic
Georgians as well

% Ibid
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Russian view on the present issue is that “nothhrg would warrant criticism for
granting Russian citizenship to the aforementigpeons who were entitled to it in accordance
with legislation of the Russian Federatidf.”

From certain facts it is evident that the Russiinens have a pretty close link to Russia,
despite the Nottebohm case, in which the Courtskated that there should be “genuine lifik”.
For example, “the Russian legislation on healtluiasce or pensions can directly impact on the
lives of its citizens living in South Ossetia. Oretbasis of the Russian Constitution, Russian
citizens have many rights and obligations, amorgntithe right to vote and the right to actively
participate in the management of the state, as althe obligation to pay taxes and the
obligation to perform military service. From theimoof view of Russian constitutional law, the
legal position of Russian citizens living in Souflssetia is basically the same as the legal
position of Russian citizens living in Rus&fa.

Article 61 of the Constitution of Russian Federatiprovides that “the Russian
Federation guarantees its citizens defense andraae beyond its boundari€s.”So, the
intention of Russian Federation indeed could bprtdect their nationals abroad, as well as to
protect their peacekeepers, because by the erfteafanflict Russian Federation did not touch
anything in the country, maybe only it had politicgasons to interfere.

Conclusion: the intention of Russian Federatiors w@ protect its own citizens and
peacekeepers, since there is no one else to ptbh&nton the territory of Georgia.

Intention — satisfied.

The fourth and the last criterion for humanitarian intervention is proportionality .
The issue of proportionality had been analyzedigedmd the conclusion that | arrived at is “No,
the use of force by Russian Federation was notqgotiopate.

Conclusion: the use of force by Russian Federations not justified under

Humanitarian Intervention.

% Brussels Report, Independent International Faudifg Mission on the Conflict in Georgia, Septemb@09.
http://www.ceiig.ch/Report.htmlAccessed 27/10/2009 — Official Russian answer

57 Nottebohm Case. International Court of Justictp://www.icj-cij.org/docket/files/18/2676.pdfccessed
20/11/2009

% Brussels Report, Independent International Faudifg Mission on the Conflict in Georgia, Septemb@09.
http://www.ceiig.ch/Report.htmAccessed 27/10/2009

5 Constitution of the Russian Federatibttp://www.constitution.ru/en/10003000-01.hfacessed 07/03/2010
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Whether the use of force by Russian Federation cadilbe justified under protection
of nationals.

The term protection of nationals lacks codificatitimerefore status under international law.
Most of the scholars believe that there shouldb®used such notion as “protection of nationals
abroad”, since territorial integrity is at stakedahwe allow such a notion in international law, i
would be very easy to bring up such justificationrhany future unneeded interventions.

“However, it cannot be denied that at a certaimiptine interest of a state in exercising
protection over its nationals and their property ¢ake precedence over territorial sovereignty,
despite the absence of any conventional provisidhis right of intervention has been claimed by all
states; only its limits are disputet.”

Indeed if we look at the history, there are mangnegles on protection of nationals
abroad. One of the countries that has used thempttection of nationals abroad most often is
the United States. Many of the actions were un#lentdy that country to protect its nationals
abroad. The Supreme Court of the US observddnited States v. Verdugo-Urquiddmat “the
United States frequently employs armed forces detshis country — over 200 times in our
history — for the protection of American citizenrsnational security”*

For instance, in 1992 the US deployed its armedefoto Somalia to protect American
citizens, who were involved in the relief operaidhAnother case was in Haiti, when the US
sent naval ships to Haiti to protect their natisndlhe legal advisors decided that the President
could make an order to use force against Haitgeshre could conclude that many US citizens in
Haiti were in danger, because of the lawlessnesigidénthe country® Another example from
history is year 1965, when President Johnson odderiditary intervention in the Dominican

Republic “to preserve the lives of American citiggff

%“The Use of Force in the Protection of Nationdls"W. Bowett. Transactions of the Grotius Socisty]. 43,
Problems of Public and Private International Lavgnkactions for the Year 1957 (1957), pp. 111-C26nbridge
University Press on behalf of the British Institofdnternational and Comparative Law. Available at
http://www.jstor.org/stable/743148ccessed 20/03/2010

"L “Deployment of United States armed forces to Maliemorandum Opinion for the Counsel to the Prest
March 17, 2004http://www.justice.gov/olc/warpowers925.htriccessed 20/11/2009

2 Authority to Use United States Military ForcesSnmalia, 16 Op. O.L.C. 6, 10 (1992).
http://www.justice.gov/olc/presiden.8.htrni\ccessed 23/11/2009

"Deployment of United States armed forces to Haemorandum Opinion for the Counsel to the Pregide
March 17, 2004http://www.justice.gov/olc/warpowers925.htriccessed 20/11/2009

" Authority to Use United States Military ForcesSpmalia, 16 Op. O.L.C. 6, 10 (1992).
http://www.justice.gov/olc/presiden.8.htni\ccessed 23/11/2009
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So, as history shows there are many precedentpratection of nationals abroad.
However the disadvantage of the justification iatth is not codified, therefore has no legal
status in international law. While protection ofioaals itself as a justification may not have any
legal basis, i.e. is not codified, some Statessumblars have adopted the view that the right to
protect nationals is an integral part of self-detgrhowever not within the meaning of Article 51
of UN Charter, but in the broader notion of selfatse — self-defense in customary law.
“Injuries to a state’s nationals have been regasdean injury to the state itseff’.

The relationship between protection of nationald aslf-defense was mentioned, for
instance, in the Regulations for the Governmenttref Navy of the United States. The
Regulations state the following concerning the afserce for protection of nationals: “The right
of self-preservation, however, is a right that bg® to states as well as to individuals, and it
includes the protection of the state, its honor passessions, and the lives and property of its
citizens against arbitrary violence, actual or ingiag, whereby the state or its citizens may
suffer irreparable injury... It (the use of forcetime of peace) must only be used as a last resort,
and then only to the extent which is absolutelyeseary to accomplish the end required. It can
never be exercised with a view to inflicting pumgnt for acts already committetf.”

In his article, Bowett states that the conditiomsdxercising right of self-defense should
as well be counted as conditions for protectiomationals. So, for exercising a right of self-
defense, in accordance with Article 51 of UN Chatiee following criteria should be satisfied:

» There should be an actual or imminent threat ogean
* The absence of alternative ways of protectionfoxee as a last resort
* Proportionality and necessity

These same conditions should be applicable foreitezcise of the right of nationals’
protection. The sole justification for the exercidethe right of protection is that the territorial
state is unable or unwilling to protect aliens wvitits territory from arbitrary violence. In most
cases the right of protection arises directly frbra territorial state’s own breach of duty, its
failure to use diligence to guarantee the treatroéadiens according to the minimum standards

of international law. Even in those exceptionalesaghere the territorial states is not in breach,

S vattel, Droit des Gens, Bk. Il, Ch. VI. sec. 7&gsBorchard, op. cit., p. 31.

"The Use of Force in the Protection of Nationals”. Bowett. Transactions of the Grotius Societg).\43,
Problems of Public and Private International Lavgnkactions for the Year 1957 (1957), pp. 111-C26nbridge
University Press on behalf of the British Institofdnternational and Comparative Law. Available at
http://www.jstor.org/stable/74314&ccessed 20/03/2010
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but despite its exercise of due diligence a thteatiens arises from persons within its territory,
the territorial state is still legally bound to suaibto the exercise of the right of protection,,fas
a last resort, the right of protection takes preoeé over the right of territorial integrity”

So, if we apply the same conditions for protectainnationals as for self-defense to
Russian use of force against Georgia, we will ble & see whether Russian Federation may
justify its use of force as protection of nationals the grounds of self-defense combined with
protection of nationals. That way the justificatimould be stronger and would have legal basis
than just protection of nationals.

First of all it is necessary to determwbether there was an actual or imminent threat
or danger. Definitely, there was. As it was mentioned in thets, the Georgian armed forces
started an armed offensive in South Ossetia orb#ises of President Saakashvili's order. As a
result of this attack both civilians and South @ssemilitiamen died, including civilians who
held Russian passports, and a considerable nurhbeaildings were destroyed in Tskhinvali and
in the surrounding villages.

The next criterion to apply is there shouldrae alternative way to protect nationals
other than to use force, i.e. force must be the lasesort. As it was already mentioned above
in the section of “force as the last resort” KentiRn his article, where he tries to analyze
whether invasion in Irag was humanitarian interi@mthe also clashes with such a factor as
“last resort”. The author states that in casead the slaughter was not imminent and therefore
force was not the last resort. The author suggestis there were alternative ways to fight
Saddam Hussein’s regime and as an example of suditernative way there could be an
indictment for arrest first, and only then in cadelisobedience should there have been invasion
for arrest, trial and punishment. So force wasthetlast resort to restore peace in the country.

One more case, which also was already brought alsdhat of Israel-Lebanon. Here the
author of the article as well suggests that theafigerce was only one option out of many other
possible how Israel could respond to terrorismadbkrcould have responded by sending its
special forces to get two Hezbollah guerillas agdaing chips, police action could have been
taken, or negotiating process could take a pla@s the release of prisoners. According to the
author: “ldeally, Israel should have asked the Ibelse government to take steps in its own

territory to free the captured soldiers before rsg to the use of force, which should always be

7 Ibid
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a measure of last resort. If the Lebanese governthen failed to act, Israel would be justified
in taking proportionate measures to free its seédi€

What did Russia do before resorting to force datild do anything else at all? As it was
already analyzed before | would say that force thiasonly means left to help the situation. Had
they waited for peaceful or diplomatic ways of dmtfresolution — there would have been more
victims among the civilian population and peacekegp

Force as the last resort — Satisfied.

However, again, Russian Federation fails to mbet requirement of proportionality,
therefore they may not be justified under the presgception.

Conclusion: The use of force by Russian Federationould not be justified under

protection of nationals.

Whether the use of force by Russian Federation cadilbe justified under protection
of its peacekeepers?

Just like protection of nationals abroad, protettad peacekeepers lacks the status in
international law, since the exception is not dedif it has derived from state practice.
Moreover, since the peacekeepers were on theomrof Georgia, may an attack be considered
as an attack against the Russian Federation? bradmwce with Brussels Report the Georgian
attack on peacekeepers on the territory of Geangip be equal as if an attack was carried out on
the Russian territory. As provided in the Reportthe. Georgian attack on the peacekeeping
bases must nevertheless be considered as an attaeld @ Russia under Article 51 of the UN
Charter””®

First of all because the peacekeeping mission weassome general mission from the
United Nations but the peacekeepers were estalllishé controlled by the Sochi agreement of
1992, the commander of which always had to be fthen Russian side. Second, as it was
contracted between the parties, the internatioaspansibility for any violations of the Sochi

agreement should be on the Russian Feder&tion.

"8 |bid

9 Brussels Report, Independent International Faudifg Mission on the Conflict in Georgia, Septemb@09.
http://www.ceiig.ch/Report.htmlAccessed 27/10/2009

8 Brussels Report, Independent International Faudifg Mission on the Conflict in Georgia, Septemb@09 —
Initial source: Annex 1 to Protocol No. 3 of theGQGSession of 12 July 1992, provision on joint p&aeping forces
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So the Russian Federation is supposed to bearesmonmsibility for its troops, i.e.
Russian peacekeeper’s actions are attributableussi® State. Therefore the peacekeepers may
be an object of the “armed attack” provided forAricle 51 of UN Charter. So again, like in
protection of nationals abroad we see the link toainects the term self-defense and protection
of peacekeepers. That way the exception would trev&egal basis.

On the assumption of self-defense relationship vpithtection of peacekeepers, the
criteria for the lawful conduct of self-defense,nmiened above, should be applied once again to
the particular case: Russian Federation proted$ngeacekeepers abroad.

The criteria were the following:

(e) An armed attack should be launched, or immediatietgatened, against a state’s

territory or forces (actual or imminent threat ander);

(H There is an urgent necessity for defensive actiyanat that attack;

(g9) There is no practicable alternative to action ifirdefense, and in particular another
state or other authority which has the legal powerstop or prevent the infringement
does not, or cannot, use them to that effect (fascthe last resort);

(h) The action taken by way of self-defense is limitedwhat is necessary to stop or
prevent the infringement (proportionalit})

(a)There existe@n actual danger and imminent threatto Russian peacekeepers. The

Russian side claimed that ten Russian peacekebpdrbeen killed because of Georgian use of

force®? Even though from the side of Georgia it was stabed peacekeepers were no targeted

(JPKF) and Law and Order Keeping Forces (LOKPRh&Zone of Conflict, Article 2: “The joint forceshall
subordinate to the joint military command and t6€J Article 6: “The joint forces, in their dailycvities, shall
be guided by the requirements of this Provisionyel as decisions of the JCC and the joint mijiteommand.”
Regulation concerning the basic principles of opena of the military contingents and of the grogpsnilitary
observers designated for the normalization of theton in the zone of the Georgian-Ossetian ¢oindif 6 Dec.
1994, Article 2: “The military contingents and thidlitary observers are subordinate to the unitelitamy command
which consists of the representatives of Russiaar@@an, and Ossetian sidésie united military command is
headed by a commander from the Russian gid#ecision on the use of military contingents amititary observers
in case the conditions of the ceasefire are vidlateone of the sides will be taken by the commanoéiéhe JPKF
with the aim of restoring peace; and the JCC vélhiotified.” Article 6: “In their daily activity,lte military
contingents and the military observers will be gdgidy the requirements of the present Decisionhéylecisions
of the JCC, and by the orders and directives ofittited military command.” (Emphasis added).
http://rrc.ge/admn/url12subpirx.php?idstruc=89&ickéi&Ing_3=en

81 “The United Nations Charter and the Use of Fogairst Iraq” John Burroughs, Andrew Lichterman, Miel
Ratner, Jules Lobel. October 2, 20B&p://Icnp.org/global/iragstatement3.hticcessed 07/03/2010

82 Brussels Report, Independent International Faudifg Mission on the Conflict in Georgia, Septemb@09 —
Initial source: Meeting with the representativeshaf Investigative Committee of the General Prose&iOffice of
Russia, Moscow, 29 July 2009.
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during the conflict, and those who were targetedevibe mercenaries from Russia. While the
Russian side stated that the attacks were diremtlyed at Russian peacekeepers. “In the
statements addressed to the IIFFMCG both conflctiparties admitted that Russian
peacekeepers were involved in the shooting fronvéng beginning. Yet, Russia argued that the
Russian peacekeepers were attacked and responthedfie”

It is now almost impossible to know who is righdamho attacked whom, however the
fact is the fact — there is the data that ten Runspeacekeepers had been killed in the conflict,
therefore | should proceed with the analysis.

(b)Necessity- the criterion of necessity has been analyzesieglsnd was satisfied in the
justification of self-defense. However, was it nesay to interfere to protect peace-keepers? The
answer would be yes again. | will just repeat miysalthe present issue - if Russia would not
have interfered on time, then there would have bee®re victims among the Russian
peacekeepers and the civilian population of Souske@a. Such a conclusion may be made,
because Georgian forces continued to attack Ts&himity in South Ossetia at the time of
Russian intervention.

(c)Force as a last resort- here | would disagree with the results of thmesariterion in
case of Self-defense and in case of Humanitarigamnention, where force as the last resort was
satisfied. On the basis of the analysis providefdree it is possible to make a conclusion that
force was not the last resort in the protectiopedce-keepers.

There were alternative ways for Russian Federatonsave the lives of their
peacekeepers by simply evacuating them. The peapike bases were situated in certain
specific parts of the country; therefore all thatuld have been done is their immediate
evacuation — not the use of force. If it would leeywhard and time consuming to evacuate all the
nationals of Russian Federation — because theyivang in different places, maybe some of
them do not have any communications at home, sugbrodlem should not exist with
peacekeepers. Moreover, since peacekeepers aadlowed to participate in hostilities, cannot
take any party’s side, rescuing them and gettirtgpbthe country in conflict would be the most
optimal way of protecting them, in my opinion.

8 Brussels Report, Independent International Faudifg Mission on the Conflict in Georgia, Septemb@09.
http://www.ceiig.ch/Report.htmlAccessed 27/10/2009
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Conclusion: the criterion “force as a last resort”in protection of peace-keepers is
NOT satisfied. If at least one criterion has failed to be sattstieen the use of force may not be
justified by a particular exception. Therefore llwiot proceed with the further analysis.

Conclusion: The use of force by Russian Federatias not justified under protection

of peacekeepers.
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Conclusion:

After having analyzed all the possible exceptiohat twould justify use of force in
international humanitarian law | came to a condunghat use of force by Russian Federation is
not justified by any of them: neither existing murported ones. However, it has met almost all
the requirements of self-defense, except for thqgirement of proportionality.

The Russian-Georgian conflict is a good examplesbbwing the strengths and
weaknesses of today’s exceptions (justificatioms)the use of force. From one side — Russia
tried to protect its own nationals, peacekeepedsimameneral people of South Ossetia. If Russia
would not have intervened on time, who knows howymactims there would have been, and
maybe even the actions of Georgia could have ameduttt Genocide hadn’t Russia stopped
Georgia on time. Moreover, who else would havequted the nationals of Russian Federation
and its peacekeepers?

From the other side — with its intervention by savlives of many, Russian Federation
has caused a lot of civilian deaths and it serjodaimaged the economy of Georgia.

If the Russian Federation would have met the requént of proportionality | would
definitely have said that its use of force is absy justified and that in today’s world
sometimes we need such types of interventionsdaerdo stop the abuses of rights of minorities
or some other group. | strongly believe that suations as “protection of nationals abroad” and
“humanitarian intervention” should exist, and wouble better if they would not only be derived

from state practice, but codified someday in future
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Recommendations:

As it was mentioned above there are two types stifjcations in international law: the
existing and the purported ones. The existingfjaations are the ones that are codified, include
the special criteria and conditions in order tddggtimate. However, the purported ones lack the
status under international law, since they are watten anywhere. Definitely there is state
practice, which shows that the purported justifara, such as humanitarian intervention,
protection of nationals or protection of peace-legspare used in various situations, by various
countries in various times. But since these exoeptiare not codified, there are no definite
conditions or criteria to be satisfied in order fostification to be legitimate. For these reasons
the countries just “play” with criteria, justifyingnything as humanitarian intervention or
protection of nationals abroad. These two terms ambeing very often abused.

Therefore, one of my long-term recommendationhé such purported exceptions as
humanitarian intervention and protection of natlenabroad should be codified. A special
criteria and conditions should be worked out ineoréor the countries, especially the Great
Powers to stop abusing these terms.

However, understanding that codification in inteéior@al law is a very difficult procedure
and may take hundreds of years of practice, moretaiing into account that it would be even
more difficult for various countries to come to atoal agreement of certain criteria — my short-
term recommendations would be: the Modal Rules haf Draft Articles for both of the
exceptions should be worked out, which would notlégally binding, however would be
recommendatory in character.

For today the example may be the “Draft Articles State Responsibility”. That
document does not have a binding legal nature, emtbe practice shows that it is widely used
and actually followed upon by States. Thereforegneif there would be certain criteria and
conditions for “humanitarian intervention” and “pection of nationals abroad”, even being
recommendatory in nature, | believe that the jicstifons of IHL would be far less abused in

practice.
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